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WILLIAM SAMPSON. 


By Irvinc BROWNE. 


HERE are various Sampsons immortal- | lawyers who conferred glory on the New 
. . . . . | r . . . 
ized in the dictionaries of persons, real | York Bar eighty years ago is called on festive 


and fictitious. There is the servant of Cap- 
ulet, in “ Romeo and Juliet”; and the “ Dom- 
inie” of “ The Antiquary”; and Deborah, 
who “fit into the Revolution,” like the great 
judge of Israel; and an American D. D.; but 
William makes a very small figure in such 
repositories. It is his own fault. He was a 
lawyer, and evidently did not furnish his biog- 
raphy and pay for a portrait to accompany 
it in any biographical dictionary of his day, 
if indeed such oppressions and impositions 
had then been invented. To. render his re- 
suscitation the more difficult, the only extant 
records of him easily accessible, to my 





knowledge, are reprints of two of the rarest | 


of New York law reports. 
sional fame. 
say about him. 
and ghost-like way, simply because so much 
wit could not die. Of all legal wits of whom 
there is any account, he was the brightest, 
and among all the wits of earth there can 
never have been his superior. He had wit 
enough to have set up a dozen “ Punches,” 
and to have added a brighter gleam to “ Life.” 
Neither Sydney Smith nor Rufus Choate 
could have discoursed so long and so amusing- 
ly as he did, on at least two occasions, and it 
is to these two discourses that I now venture 
to draw the attention of the rising members 
of the legal profession. He is known by 
tradition to all the old New York lawyers now 
living, to some of the middle-aged, and not at 
all to the young. Even when the roll of the 


Such is profes- 


Even tradition has very little to | 
He lives in this intangible | 








occasions, his name is not mentioned. There 
is no mention of him in any of the histories 
of the city of New York, nor in Dr. Francis’ 
celebrated address, “Old New York,” before 
the New York Historical Society. Per- 
haps this is because he appears to have been 
merely a criminal lawyer, if we may judge 
from the few extant legal records of him. 
He was an Irishman, but fame has not been 
so kind to him as to his contemporary and 
fellow-countryman, Emmet, and his later 
fellow-countrymen, O’Conor and_ Brady. 
Yet in general culture and legal learning he 
could have held his own with any of them, 
and he had more wit than all of them to- 
There is probably not a living law- 
yer who ever saw him. No Bar meeting 
seems to have been held over the ashes of 
this Yorick. Mr. Snyder has not embalmed 
any utterance of his in “ Great Speeches of 
Great Lawyers.” It seems to be left to me 
to drag his memory out of the grave and 
furbish it up for his neglectful successors. 
In performing this pious and pleasing office, 
would that my pen might gather inspiration 
from his blithe spirit, which irradiates the 
musty old law pages and confers a glory on 
the mouldering sheepskin ! 

The chief data of his life, so few as I can 
discover, are in Appleton’s “ Biographical 
Encyclopedia” and singularly, in Allibone’s 
“Dictionary of Authors.” He was born in 
Ireland in 1763, and died at New York in 
1836. He was an exile, tried for complicity 
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in the rebellion of 1798; was released on 
condition that he should go to Portugal, 
which he did; there he was imprisoned at the 
instance of the British Government; he es- 
caped into France, and thence came to Eng- 
land and defied the government, and was 
allowed to depart for the city of New York, 
where he landed, very appropriately, on the 
fourth of July, 1806. In 1825 he removed 
to Georgetown, D.C. More than one hun- 
dred of the most eminent lawyers and judges 
of New York united in a letter of regret at 
his removal, with a strong expression of their 
respect for his “ attainments, genius and vir- 
Gov. De Witt Clinton and Chancel- 
lor Kent sent him special letters of regard. 
A volume of reminiscences written by him 
was published in 1807 at New York, and a 
second edition -was published at Leesburg, 
Va., in 1817, and reprinted in London in 
1832. He was perhaps the earliest of our 
lawyers who raised his voice in favor of 
codification, and there is extant an address 
delivered by him before the New York Histori- 
cal Society on the Common Law, which, with 
his correspondence, newspaper articles, and 
other addresses on this topic, was published 
in Washington, in 1826, by Fisbey Thompson. 
Among his published writings is a pamphlet 
on the “ Catholic Question in America”; 
another entitled, “Is a Whale a Fish?” and 
reports of the trials of Cheetham, Renshaw, 
Maurice and Niven. Samuel Woodworth, 
the author of the well known poem, “ The 
Old Oaken Bucket,” published in New 
York, in 1811, a sextodecimo of one 
hundred and four pages, entitled: “ Beasts 
at Law, or Zoologian Jurisprudence. A 
Poem, Satirical, Allegorical, and Moral. 
In Three Cantos, Translated from the Arabic 
of Sampfilius Philcerin, Z. Y. X. W. etc., etc., 
whose Fables have made so much noise in 
the East, and whose fame has eclipsed that of 


tues.” 


| 


Esop. With Notes and Annotations.” This is | 
atrial by the beasts, under Latinized names, of | 


Canis for an assault on Capra. 


Both are | 


brought in guilty, and are whipped by the | 





ape. It is a heavy as well as a somewhat 
broad performance, the satire of which is im- 
perceptible at this day." 

I am indebted to the Honorable Charles P. 
Daly of New York, the oldest surviving law- 
yer of that city, for information as to Samp- 
son’s writings. He corrects the statement in 
Appleton’s Biographical Cyclopedia that 
“ Sampson among the Philistines, or the Re- 
formation of Law Suits,” Philadelphia, 1805, 
was from Sampson’s pen. It was by Wil- 
liam Duane, editor of the Aurora newspaper, 
to which Jefferson attributed his election to 
the presidency. He also doubts the state- 
ment in the same Cyclopedia that Sampson 
acquired a large practice in New York. 
This venerable and accomplished gentleman 
delivered before the Law School of the New 
York University a lecture on the common 
law, in which he showed what part Sampson 
took in bringing about the reform which led 
to the adoption of the Revised Statutes of 
1830. He informs me: “I do not recall 
that he suggested any one of the valuable 
changes made by the revisers in our law, 
unless it might be in a very general way, and 
the impression left upon my mind by his 
writings is an undiscriminating attack on the 
common law, that was quite as objectionable 
as the prior indiscriminate laudation of it. 
But it is by agitators like him that the public 
mind is finally aroused and important changes 
are brought about.” 

In the address above mentioned Judge Daly 
observes, in speaking of Sampson’s Address on 
the Common Law: “So far from being, as its 
title would indicate, an attempt, by a competent 
legal historical investigator and critic, to explain 
what the common law was, or pointing out 
its defects, and suggesting how they could be 
remedied, it was the production of a fluent 
rhetorical writer, denouncing the common 
law as a system wholly unsuited to our repub- 
lican government, ignoring or probably ig- 
norant of how much we are indebted to it 


1Chief-Justice Daly, after a critical examination, comes 
to the conclusion that this is the work of Sampson himself. 
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for our free institutions, and that it was the 
attempt of George the Third and his ministers 
to deprive the colonies of rights and liberties 
which they insisted — and justly — were se- 
cured to them by the common law, that led 
to the War of Independence and the final 
separation of the colonies from Great 
Britain. How limited the author's know- 
ledge of it was as a whole will appear 
by a single passage in which he says 
that Blackstone, with all his eloquence and 
grace, could not make that a science which 
was reducible to no fixed rules or general 
principles; but the more, he says, ‘as the 
sunny rays of his bright genius fell upon it, the 
more its grotesque forms became defined; 
the more they proved to be the wild result of 
chance and rude convulsions’; and delivered 
other derogatory opinions of it, with that 
highest of all confidence, the confidence of 
ignorance. The address however produced 
an effect. The editor of a weekly paper at 
the time declared that it electrified the public 
mind. It was made the subject of an article 
in the ‘North American Review,’ was noticed 
in England and in France, and may be re- 
garded as the beginning of the movement in 
this State that led within a decade thereafter 
to the enactment of the Revised Statutes. 
What it urged was felt to be necessary —a 
thorough revision and reconstruction of the 
entire system then existing in this State; and 
Sampson kept up the agitation for it by 
speeches at public dinners, and by inserting 
in the newspapers articles written by himself, 
and letters sent to or received from promi- 
nent men on the subject; the general effect 
of which was to bring the common law into 
great disrepute in the State, especially among 
those lawyers who knew the least about it,” etc. 
Hoffman, in his “Legal Study,” says that 
“Sampson may justly be regarded as the 
great promoter of all the legal amendments, 
the codes, and consolidations that have so far 
taken place among us. His invectives, how- 
ever, against the common law were often 
injudicious and indiscriminately severe.” 





With deference to such eminent authorities, 
I must say, that although his invective is 
severe, I do not discover that it is ever 
launched at anything good or even endurable, 
but on the contrary it seems to be aimed at 
utter abominations, barbarisms, and supersti- 
tions, which no lawyer of this day would 
dream of defending. It may be that he did 
not praise what was good in that law; that 
was not his purpose; but this is no ground 
for saying that his censure was injudicious. 
That adjective would not apply to denuncia- 
tion of Baal or Moloch, and the things 
that Sampson reprehended were not much 
better. One might as well censure Luther 
for not having lauded the Catholic church for 
the good things in its religion, when his mis- 
sion was to root out the bad. It is also 
evident that the things for which the common 
law has been so much praised are not legal, 
but are political. The four principal bases 
of modern freedom, habeas corpus, trial by 
jury, and the inviolability of property from 
public seizure, except by due process of law, 
and representation of the taxed, are political 
rather than legal measures. That which 
Sampson aimed his shafts at was the custom- 
ary common law, pertaining to private rights, 
the faults of which were numerous and glar- 
ing. Sampson was an agitator, a reformer 
and a radical, and if his spirit takes note of 
earthly affairs, it must be soothed by the dis- 
appearance of the common law from England 
as fast as statute-makers can accomplish it, 
and by the abolition of many of its absurdities 
in his own State. 

I have read the address in question, and 
extracted the following, as apparently the 
very first words favoring codification uttered 
in New York: — 


“If the experiment had never before been 
made of a judicial code, substituted in the place 
of antiquarian legends, usages and customs, we 
might fear to engage in an untried and hazardous 
undertaking. If no attempt had ever yet been 
made to reduce to a body of written reason the 
scattered fragments of a nation’s laws or usages, 
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or if when such attempts were made, disorder and 
mischief had constantly ensued, we might take 
warning from such examples. If no wise jurists 
had ever recommended the digesting and new 
ordering of the law, there might be temerity in 
the proposal, but Hale and Bacon have not only 
approved, but offered their views and plans. And 
are not our own written statutes periodically 
revised? Why not that part of our laws which 
rests upon less solid evidence? It has been 
the first. glory of the greatest sovereigns and the 
best policy of the wisest people. The most cele- 
brated law-givers have traveled into all regions 
where early civilization had left its luminous 
traces, to gather the chosen flowers and fruits of 
every clime. If the fathers of our Revolution, at 
the peril of much more than life, of all the ven- 
geance that offended power can visit on the un- 
successful patriot, dared to uproot the three great 
pillars of the common law, the monarchy, the 
hierarchy and privileged orders, shall we stand in 
superstitious awe of unlaid spectres, shall we still 
be amused by nursery tales, and tremble at the 
thought of innovations upon institutions which 
their admirers themselves assimilate to the prac- 
tice of the Gentoos, the Mexicans, and the children 
of the Sun; which have not half the imposing 
dignity of those of our ancestors, the red men of 
the Five Nations, as may be seen by any one who 
will read the account of them by Mr. Colden' 
and compare it with the uncouth manners of the 
Saxon Heptarchists. Itis true, at the same time, 
that the English reports contain, amidst a world of 
rubbish, rich treasures of experience, and those of 
our own courts contain materials of inestimable 
worth, and require little more than regulation and 
systematic order. ‘This with fixing and determin- 
ing the principles on which they ought to depend, 
and settling by positive enactments all doubts that 
hang upon them, abolishing forever all forms that 
impede the march of justice, and firmly establish- 
ing those which are needful to its ends, and trans- 
lating into plain and intelligible language those 
borrowed, ill-penned statutes, of which every word 
gives rise to endless commentaries, will complete 
the wished-for object. Particular cases will not 
then be resorted to instead of general law. The 
law will govern the decisions of judges, and not 
the decisions the law. Judgments will be Zgidus 
non exemplis. And it will not be necessary that 


1 See The Cordwainers’ Trial, New York, 1816. 





at least one victim should be sacrificed to the 
making of every new rule, which, without such 
immolation, would have no existence.”’ 
Sampson’s “ Memoirs” is a very readable 
book. It gives an account, in the form of 
letters, of his romantic and dangerous ad- 
ventures, by land and sea, of his imprison- 
ments, and shipwreck, and sufferings, of his 
cruel separation from his family, and of his 
final embarkation for America, whither he 
went by invitation of his uncle Sampson, 
‘to inherit a pretty rich estate, which he 
possessed in that county of North Carolina 
which still bears his name.” These pages 
give us a vivid idea of this gay, vivacious, 
ingenious, and indomitable Irishman. Var- 
iously cultivated he seems to have been, for 
he played on several different instruments, 
and was something of an artist. He drew 
portraits and designs in charcoal on the 
walls of his prison. When in prison, in 
Portugal, he played on his flute, to the 
edification of an opposite neighbor, a young 
lady, who danced to the music; and out of 
some sticks, which he begged from a mule- 
driver, he constructed a bow and arrows, by 
means of which he shot letters to her, 
describing his situation, and asking her 
intercession. He gained a view of his 
jailer’s room overhead, by tying a shaving 
mirror on the end of a stick, and holding it 
out of the window. He also hollowed outan 
orange-rind, and enclosing an epistle, low- 
ered it from his window with a thread 
unravelled from a stocking. The highflown 
strain of old-school gallantry, in which these 
episodes are written, is very charming. 
Something (but not much except in length) 
of a poet, too, for he here prints forty-six 
quatrains, eights and sevens, and eights, 
entitled, “‘ Hope and the Exile, a Vision.” 
The book has acute observations on the 
French. Sampson seems to have been 
gallant, — being Irish he could not well be 
otherwise — for he introduced his observa- 
tions on the French women as follows: 
“What a subject, O Jupiter! What muse to 
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invoke! What colors to employ! Who is 
he that can describe this whimsical, in- 
comprehensible, and interesting being?” 
Among the scarcest New York law reports 
is ** Select Cases, adjudged in the courts of 
the state of New York. Vol. 1, containing 
the case of John V. N. Yates, and the. case 
of the Journeymen Cordwainers of the City 
of New York, N. Y. Printed and Published 
by Isaac Riley, 1811,” a small octavo, of 
278 pages. The volume was republished 
in 1883, in a larger page, under the er- 
roneous title of ‘Yates’ Select Cases.” 
It is truly “selected” in the number 
of its cases. The first is habeas cor- 
pus in a contempt proceeding against a 
master of the court of chancery, for having 
instituted and conducted a suit in the name 
of a solicitor of the court, contrary to the 
statute, in which Yates and Spencer, J. J., 
were for discharging the prisoner, and Kent, 
C. J., and Van Ness and Thompson, J. J., 
were for remanding him. (This case is also 
reported in 4 Johnson, 317.) The second 
was an indictment for conspiracy not to 
work for any employer who employed any 
workman who was not a member of the 
society, or who should refuse to pay the 
rates of wages adopted by them, and to 
prevent others from so working. The case 
was in the general session, in 1809, presided 
over by De Witt Clinton, mayor, sitting 
with two aldermen, and the arguments of 
Sampson and Colden, for the defendant, and 
Emmet, Riker, and Griffin, for the people, 
are reported. Seldom has a case been so well 
reported or displayed such ability on the 
part of counsel. This is the leading case of 
conspiracy in this country. 
conspiracy was then comparatively little de- 
veloped or understood in this country. 
Only one American case was cited. Samp- 
son’s argument, covering some ninety pages, 
is a model of research and logical acuteness, 
is ablaze with wit, and gives the most for- 
midable exposure of the crudeness and 
barbarity of the ancient common law to be 





The law of | 


found in the books. In attempting a synop- 
sis of this brilliant argument, the difficulty is 
in determining what to omit rather than 
what toinclude. Whatcan be more elegant 
than his statement that the statutory ‘ def- 
inition of what shall be a conspiracy is a 
declaration of what shall not be so,” as “the 
line of circumference shows as well what is 
contained within a circle, as what falls 
without it?” How true and masterly is his 
distinction between the foundation of the 
English laws, and that of our own! ‘“ The 
English code and constitution,” he says, 
“are built upon the inequality of condition 
in the inhabitants. Here all in one 
degree, that of citizens, and all are equal in 
their rights. There many laws in 
England which can only be executed upon 
those not favoured by fortune with certain 
privileges; some operating entirely against 
the poor. There one man is sovereign, 
and all others his subjects. Here no man 
is subject, and no man lord or master. 
Why should we then take lessons of pros- 
perity or felicity of other countries? If they 
do not take them from us, let us at least 
remain contented with our own institutions, 


are 


are 


and wean our affections from such as are of 
no kin nor profit to us. But how strangely 
are men the creatures of education and 
habit! At the same time that we 
shaken off the supremacy of the English 
law, we embibe its errors with our mother’s 
milk.” How delightfully he then chaffs 
Emmet! “And I call upon my adversary, 
that great legal antiquarian, my learned 
countryman, who lives amongst the 
fathers of the law, who estranges himself 
from his friends, his wife, and lawfully be- 
gotten children, to haunt with such musty 
I call upon him who spends 


have 


old 


companions. 
his mornings with Sir George Croke, and Sir 
Harbottle Grimstone, and his evenings with 
Mirror of Justice, and Javaise of Tilbury, to 
tell me of any case of this nature prior to 
those statutes. If he cannot show when it 
was attempted, then it never was attempted.” 
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He then opens an attack upon the Eng- 
lish statutes of conspiracy and champer- 
ty:— 

“ They were the lineal descendants, the lawful 
and immediate issue, of pestilence and public 
calamity, and they do not hide their origin ; for 
by them and their consequences the most useful 
class in England is rendered the most miser- 
able, and grows poor as its oppressors grow 
rich. Throughout the habitable world, luxury, 
vanity, and even fancy is satiated by the 
production of their industry; but like the 
worm that spins its bowels, and perishes in the 
act, so they whose hands impart to the tissue its 
luster and its hue, to flatter the voluptuous and 
the gay, pine themselves, and decay in obscurity 
and want. .. . In a nation expending thirteen 
millions sterling yearly upon the instruments for 
the destruction of men, one million out of nine 
are beggars, receiving alms!!! And are these the 
benefits the prosecution are now, for the first time, 
about to visit upon our happy community ? 

If we begin to adopt these stupid acts of oppres- 
sion, we shall find it difficult to stop. There are 
others of the same family, so connected in kind, 
that they hang together like tape-worms— you 
cannot take one but you must pull all with you.” 


He then dilates upon the ancient trade 
and sumptuary laws, and of one he observes : 


“It is unfortunately in that fearful jargon called 
law French, which modern men cannot pronounce, 
for fear of dislocating their jaws. I would as 
soon crack so many butternuts as pronounce so 
many words of it.” 


He goes on to speak of 


“The hardship, for instance, of making justices, 
who never labored, the judges of the poor man’s 
labor, its intensity, and its remuneration, is not 
equitable. They are not, in that respect, treated 
as free agents; they are not judged by their peers. 
The qualifications of those “ngéish justices are no 
qualifications for arbitration of such kind. They 
may be ‘ most sufficient knights and esquires, with 
freehold, copyhold, or customary estate’; they 
may be ‘of the place, and of the quorum.’ They 
may be loyal men to church and state ; but such 
will be too apt to scorn a leather apron. It is not 
with their back to the fire, and their belly to the 
table, that they can perceive the poor man’s 





wants. When they have eaten their capon, and 
swallowed their sack, with their reins well warmed, 
and then turn round to take their nap, with their 
backs to the table and their belly to the fire, they 
are not the better qualified to judge the poor 
man’s case. Sir Gute may calculate that, if the 
lean rascals were to feed well, they might wax as 
fat as gentlemen. And justice Drowsy might 
conclude that as there was but a time for all 
things, if the handicrafts got more time to sleep, 
there would not be enough left for gentle folks. 
If justice Zesty has the gout, and his shoe should 
pinch, it would be reason for putting all the 
ragamuffins in the stocks.” 


Then succeeds a passage of great power 
and eloquence. 
“Shall we, then, second the intention of the 


oppressors? Shall we, by such prosecutions, drive 
from our hospitable shores those who increase our 


stock of industry, population, and revenue? Shall 


we, too, hunt the wanderers like frightened birds, 
that find no twig unlimed, no bough to light upon ? 
Shall we, without law or precedent, and in the 
teeth of non-usage, as old as the annals of our 
country, rake up the embers of the Zng/ish com- 
mon law, to find a pretext for doing what never 
was done before, and never should be done? 

“Tf we do this, we must do more. We must also 
make statutes of labourers ; for these persecutions 
will iin the artisans here as the great plague did 
formerly in Britain. Like birds of passage, no 
longer warmed by a genial sun, the instinct of 
their nature will warn them to depart. Unless 
restrained by bolts or penalties, they will flock to- 
gether, even on the house tops, and take their 
flight, no man knows where ; not like the summer 
swallows, for a season and to return again; but 
like the vital breath, which, when it quits its 
earthly residence, leaves it for ever to decay and 
moulder, and returns no more. 

“‘ The avarice of the Patricians drove the people 
of Rome to the Mons Sacer. Who is the people 
hating Appius Claudius that would do so here? 
And if it be done, which of these sleek and 
pampered masters will it be, Mr. Gorwin, or Mr. 
Minard, that will take upon him the office of 
Agrippa, to cajole them with a parable, how he is 
all belly, and they all members ; how his vocation 
is to eat and repose, theirs to work and starve. 

“‘ Let not these allusions be thought foreign to 





William 


Sampson. 319 





the point. It is by taking larger view of things that 
we master the little fidgeting spirit of circum- 
stance. Such considerations are antidotes to 
those occasional spasmodic affections in the law, 
which it is important to cure in their incipiency, 


lest they turn, as in Great Britain, to a chronic | 


malady.” 


He then argues that only those parts of the — 


ancient common law and statutes as are in- 
trinsically appropriate to the condition of this 
country have been adopted here. 


“In vain, otherwise, would our constitution 
have repealed the statutes. In vain have con- 
signed to oblivion so many remnants of anti- 
quated folly, if ever and again some unsubstantial 
spectre of the common law were to rise from the 
grave in all its grotesque and uncouth deformity, 
to trouble our councils and perplex our judg- 


strange phantoms of Picts and Scots, of Danes 
and Saxons, of Jutes and Angles, of Monks and 
Druids, hovering over us like ‘ravens o’er the 
haunted house,’ or ghosts 

‘ That inglorious remain 

Unburied on the plain.’ 

In vain would this country advance in commerce, 
arts and industry ; in vain science and philosophy 
make their abode among us; in vain propitious 
heaven designate with a favouring hand our station 
on the globe, and distinguish us by freedom and 
prosperity, if we mar our own destiny by such 
servile adherences.”’ 


(It is somewhat surprising that Mr. Samp- 
son should have adopted the English use of 
the « in such words as favor, etc.) 


“The more I reflect upon the advantages this 
nation has gained by independence, the more I 
regret that one thing should still be wanting to 
crown the noble arch—a NATIONAL CopE. I 
lament that the authors of the Revolution, 
wearied with toil and human waywardness, should 
on the very threshold of perfect redemption, have 





He then condescends to pleasantry at the 
expense of Mr. Levy, the recorder of Phila- 
delphia, who in a recent similar case had 
charged the jury that boots 


“ Are articles of first necessity. I cannot there 
agree with him. When I think how many patri- 
archs have reached the blessed abode of their 
fathers, and never worn boots, how many serjeants 
have trod the thorny mazes of the common law 
and worn no boots, and how many poor poets 
have bestrode the fiery courser of the Muses and 
had no boots, I cannot think them things of such 
necessity. But equal justice is of first necessity, 


| and when that is given for the sake of boots, boots 


| are too dear.” 


| invisible when it stares us in the face. 


“It seems as if folly had this 
privilege, to be seen only at a distance, and to be 
We can 


| see well enough the ridicule of the old priggish 
ments. Then should we have, for endless ages, the | 





| footed. 


ordinances we have read from the statutes at large 
which fashioned men’s gowns and women’s far- 
dingales by act of Parliament. We have laughed 
at the short mantle of Dean Gurthorpe. Others 
will laugh at our solemn arguments of this day. 
We might as well prevent parents from conspiring 
to marry their children, indict landlords for refus- 
ing to let their houses at the wswa/ rents, or mer- 
chants from following the rates of the market.”’ 


To the argument of the learned Philadel- 
phia recorder that a master cannot tell when 
to accept a large order because the work- 
men may make a sudden “jump” in their 
demands, he answers :— 


“Well, if the master receives an advantageous 
order, much good may it do him. But if he 
makes a sudden jump into a coach and country 
seat, why shall not the poor journeyman jump 
after him into a clean shirt and whole breeches?” 
“ As to the danger of the community going bare- 
I do not think it alarming. It will bea 
specious pretext for wearing out old shoes. The 


| cobblers will rejoice, and some sly merchant will 


failed, like the fabled poet of antiquity, by look- | 


ing back, and suffered the object of their long and 
ardent cares to relapse again into the empire of 


Pluto, and themselves to sink at length, breathless | 
and spent, under the burthen of the common law. | 
| as he can give, the other taking as much as he 


They might well have thought it beneath their 
high achievements to stay and strip the dead.” 


| 
| 


import a cargo from France or England. Muzzle 
but these prosecutions, and then before we have 
long gone slipshod, the masters and the men will 
have come. to an agreement, founded, like all bar- 
gains, on reciprocal need ; the one giving as little 


can get.” 
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He deems that ancient common law laid 
down nothing concerning shoemakers, “ for 
lord and lady, knight and esquire, all went 
barefooted; and possibly whoever lived in 
the days of the Druids might have counted 
the ten toes of her majesty the queen.” 

He then opens his guns on the common 
law :— 

“In the old volumes of the common law we 
find knight-service, value and forfeiture of mar- 
riage, and ravishments of wards; aids to marry 
lords’ daughters, and make lords’ sons knights. 
We find primer seisins, escuage, and monstrans 
of right ; we find feuds and subinfeudations, link- 
ing the whole community together in one gradu- 
ated chain of servile dependence ; we find all the 
strange doctrine of tenures, down to the abject 


state of villenage, and even that abject condition | 
We find estates held by 


treated as a franchise. 
the blowing of a horn. In short, we find a jumble 
of rude, undigested usages and maxims of succes- 
sive hordes of semi-savages, who, from time to 
time, invaded and prostrated each other. The 
first of whom were pagans, and knew nothing of 
divine law ; and the last of whom came upon the 
English soil towards the decay of the Roman 
empire, when long tyranny and cruel ravages had 


destroyed every vestige of ancient science, and | 


when the pandects, which shed the truest light 
that ever shone upon the English code, lay still 
buried in the earth.” 

“Thus was this azine system delivered down 
by the Druids, who, after possessing all the learn- 


ing of the western parts, were sent to perfect their | 


studies in Mona, and there became so learned 
that they could neither read nor write.”’ 


Then after quoting Blackstone’s eulogium | 


on the common law, he continues : — 


“Now here is from the pen of the most pas- 
sionate and eloquent eulogist, who had a profes- 
sor’s chair and a salary for praising the common 
law, an account of the true ancestry of this azine 
system. All I can say of it is this, that the same 
panegyric will apply “o4dem verdis to the institu- 
tions of our red brethren, the Iroquois. The 
league of the five nations is similar to that of the 
heptarchy. Blackstone here tells us that the Saxon 
heptarchy was composed of Jutes, Saxons, anglo- 











| northern hive, that poured forth its warlike prog- 


eny. The historian of the five nations tells us 
that they consisted of so many tribes, or nations, 
joined together by a league or confederacy, like 
the United Provinces, and without any superiority 
the one over the other. This union, he adds, has 
continued so long that the Christians know noth- 
ing of the original of it ; the people in it are known 
by the English under the names of Mohawks, 
Oneidas, Onondagas, Cayugas and Senecas. 
Here, then, is an ancestry fairly worth that of the 
great northern hive. The one had their Michell- 
Synoth, or Witena-Gemot ; the other their sachems 
or counsels.” 


Quoting then from his associate, Colden’s 
History of the Five Nations, that they “ think 
themselves by nature superior to the rest of 
mankind, and call themselves Ongue honwee,” 
he goes on: — 


*‘OQNGUE HONWEE then say I, and away with 
your old barons, kings, monks, druids, your AZich- 
ell-Synoth, and your Witena-Gemot. If we look 
to antiquity, the red men have it. If we regard 
duration, they have it still more, for the Picts and 
the Britons have long ceased to dye themselves 
sky-blue. The Indian paints himself for war even 
to this day. The one scalps the enemies of his 
tribe ; the other burned their own women. ‘The 


| Saxons conveyed their lands by sod and twig ; the 


Tuskaroras by the more elegant symbols of beaver 


| and a belt.” 


He argues that Christianity must have in- 
troduced but little learning, ‘‘ when the bare 
writing of a man’s name would save him 
from the gallows.” After pointing out the 
inconsistencies of the law, even in regard to 
right of clergy, he says : — 


, 


“When Blackstone employs his elegant pen to 
whiten sepulchres, and varnish such incongruities, 
it is like the Knight of La Mancha extolling the 
beauty and graces of his broad-back’d mistress 
winnowing her wheat or riding upon her ass” ; and 
likens him to the hypochondriac who fancied him- 
self pregnant, to whom his physician presented a 
hedgehog “as the fruit of his travail. He pressed 
the urchin with transport to his bosom and felt 
that it was prickly. He kissed it, and found its 


Saxons, and “he “ike ; all sprung from the great | legs; he looked at it, and acknowledged that it 
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| 


had some rough and uncouth features; but he | 
loved it because it was his own, and his fond prayer | 
was, sweet babe, may you live forever, esto perpe- | 


tua.” 


From a tremendous onslaught on the com- 


mon law we have space for only a few choice | 


passages : — 

“Let us examine it,” he says, “in its most es- 
sential parts, and what is it? Whatever could 
have been the wisdom of that law which decided 
upon the life and death of man by blasphemous 
appeals to miracles, by fire and water ordeal; by 
the choak bread and the holy cross; and which 
decided upon property by venal champions; by 
thumps of sand bags and the cry of craven? How 
does this accord with our principles and institu- 
tions, which do not admit of fighting cocks for 
money, much less men?” 

“When is it that we shall cease to invoke the 
spirits of departed fools? When is it, that in search 
of a rule for our conduct we shall no longer be 
bandied from Coke to Croke, from Plowden to the 
Year Books, from thence to the dome books, from 
ignotum to ignotius, in the inverse ratio of philoso- 
phy and reason; still at the end of every weary 
excursion arriving at some barren source of gram- 
matical pedantry and quibble? How long shall 
this superstitious idolatry endure? When shall 
we be ashamed to gild and varnish this arbitrary 
gathering of riddies, paradoxes, and conundrums 
with the titles of wisdom and divinity? When 
shall we strike from the feet of our young and 
panting eagle these sordid couplets that chain him 
to the earth, and let him soar, like the true bird of 
Jove, to the lofty and ethereal regions, where 
destiny and nature beckon him?” 

“Shall all others, except only the industrious 
mechanic, be allowed to meet and plot ; merchants 
to determine their prices current or settle the 
markets, politicians to electioneer, sportsmen for 





horse racing and games, ladies and gentlemen for | 


balls, parties, and bouquets; and yet these poor | spoken disrespectfully of trials by the holy cross, a 


men be indicted for combining against starvation ? 


I ask again, is this repugnant to the rights of man? | 


If it be, is it not repugnant to our constitution? 
If it be repugnant to our constitution, is it law? 
And if it is not law, shall we be put to answer to 
it?” 

Then he examines the passage from Haw- 


kins relied on as the basis of the law of con- | 


spiracy, points out that it is not found in the 
original edition, but has been ‘“interlarded 
in small type” by later ‘‘ note-mongers,” and 
“extracted from the worst book of English 
reports (8 Mod.) under which the shelf 
groans,” called by Burrows ‘a miserable 
bad book,” and said by him to have been 
‘treated with the contempt it deserved.” 

At this point the court, being ‘‘ obliged to 
attend the sitting of the board of common 
council,” adjourned till next morning, when 
Sampson went on with a wonderfully learned 
and acute examination of the authorities 
cited in the margins of Hawkins, and the 
more modern cases, and concluded 
strain of virility and nobility worthy of 
Erskine. Blazing wit, withering sarcasm, 
words that sting like a lash and cut like a 
sword, the deepest acuteness of logic, the 
broadest and most beneficial views of society, 
the most fervid philanthropy, mark this ex- 
traordinary production. After this his as- 
sociate Colden seems dull, and the wisest 
part of his adversary, Riker’s, reply is that 
in which he acknowledges Sampson’s “ wit, 
vivacity and subtilty.”. Emmet followed to 
better purpose, but merely furnished Samp- 
son for a second opportunity, in which he 
gave the common law another fearful scor- 
ing, vindicating himself against the charge 
of having “‘ blasphemed the temples of bare- 
footed Druids in arguing here for working 
shoemakers.” 


in a 


“T have not treated with becoming reverence,” 
he said, “the trial by the corsned, wherein the life 
of man, his guilt, his innocence, were made to 
turn on his salival glands ; and he was only inno- 
cent who could best masticate and swallow a lump 
of dough, and not be choked with it. I have 


game not half so fair as blind man’s buff, on the 
success of which death and eternal infamy awaited. 
I have not reverenced that trial by hired bruisers, 


| who by thumps of sand bags were to try whose 


cause was holiest in the sight of God, where he 
alone was justified from violence and malice, 
whose champion thumped his enemy to death, or 
till he cried out cvaven, or he who could endure 





| 
| 
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such thumping from sunrise to sundown and not 
cry craven; that also proved the innocence of 
him who hired the body to be thumped. I have 
not spoken with religious awe of cudgel playing, 
that ancient mode of duelling by battel, when the 
lord or knight who had the broadest back and 
thickest skull was sure to turn out the elect of 
God, and have his adversary hanged for being 
beat.” 

“T have spoken rashly of that judicium Det, 
called the ordeal; where guilt or innocence was 
proved, according to the rank of the accused, by 
fire or water, in person or by deputy; persons of 
high condition judged innocent if they could hold 
three pounds of red hot iron in their hands, or 
walk barefoot and blindfold over nine red hot 
ploughshares. 

“T have made too free with that most righteous 
trial, where, for small offences, the hand was 
plunged in boiling water ; for capital ones, the arm 
up to the shoulder; that is to say, where a fore 
quarter of the man was boiled to try the fact 
whether the rest was good; when he whose flesh 
could not resist the boiling caldron was put to 
death. Of these and all such things, I have 
spoken too disrespectfully ; because these sublime 
doctrines are to be found not only in the laws of 
‘Ina,’ the ‘Mirror,’ and in ‘Bracton,’ but in 
more modern works laid down as law.” 


Returning to the passage attributed to 
Hawkins, but derived from 8 Modern, he 
insists ‘that the modern authorities are 
nothing more than echoes of one single 
error,’ referable to ‘that miserable book,” 
which “ought to be weeded out of our 
libraries as a very rank weed which scatters 
its bad seeds, and has already overrun the 
soil and choked all reason. The gentlemen, 
in their round of references, have driven us, 
as Tony Lumpkin drove his dear mamma, 
so many turns round Crackscull Common, 
still never quitting the point he started 
from.” ‘The numerous references of the 
learned gentlemen mean no more than 
what a merchant does when he draws his 
bills per duplicata, triplicata, quadruplicata, 
and so on, they being all referable to one 





single case, and that, in point of credit, no | 


better than a blank endorsement. What is 


it all but pouring from vial into vial, unless 
it be that they have shaken the bottle and 
raised up all the dregs that had precipitated 
to the bottom?” 

Passing to another authority he continues: 


“This wonderful compilation of the learned 
Mr. Wentworth, with all its labyrinths of in- 
dexes and apologetic prefaces, in which the au- 
thor seems to accuse the dulness of mankind for 
not comprehending his methods and his meanings, 
and which has caused more nervous headaches 
than tobacco or strong drink, is called a very 
high authority. Pile the ten volumes upon one 
another, like ‘ Pelion upon Ossa,’ it is breast high, 
but otherwise it is no higher than the sun after 
he sets and leaves the world in darkness. Call it 
deep, or call it dark, but never call it high.” 


His antagonists having cited Bolton’s 
Justice, he demolishes it by citing from it 
the record of a conviction of ‘a most 
wicked widow ” who “ did, with her English 
charms and enchantments, so inthral a 
proud, milkwhite steed in so diabolical a 
manner that he pined and languished,” and 
was condemned to imprisonment for a year 
and every quarter to stand six hours in the 
pillory. 

Of course, two such Irish patriots as 
Sampson and Emmet must lug in Ireland 
and her woes and their causes, and Sampson 
having detected some incongruity between 
Emmet’s argument on this trial and some 
opinions in Emmet and MacNevin’s “ Pieces 
of Irish History,” thus dresses down his 
compatriots : — 

“T have read of Cato, the censor, to whom 
(for the best features of his character, his simple 
integrity and his successful eloquence) I may 
compare my friend, that he had two mantles. 
The one he put on when he went to the forum; 
that was for splendour and parade. When he 
retired to the bosom of his family, he slipped that 
off and covered himself with one more simple, 
which I shall call his mantle of peace. There in 
the bosom of his family he was again himself. No 
doubt he often did and said for the clients he 
protected what no private interest could ever 
have urged him to say for himself. Such is the 
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nature and office of an advocate. To show that 
this is true, I shall resort to no other proof than 
his own words.” (Quoting from the book.) “What 
the counsel has said there in the warmth of his 
argument, was spoken by Cato, the advocate of 
his clients ; what is written in this book is written 
by Cato, the good citizen, the enemy of op- 
pression, and the well tried patriot. Here spake 
the advocate, but there the man.” 


Such is a very inadequate summary of this 
superb argument against the criminality of a 
mere combination not to work or an agree- 
ment for non-feasance. It is a pity that it 
should have been in a measure wasted, for 
the Court having paid, ‘‘ a handsome compli- 
ment to the industry and ability of the coun- 
sel on both sides, deferred its opinion till the 
ensuing session”; Mayor Clinton then not 
being present, and the aldermen not agreeing, 
it went over again; then Mayor Radcliff was 
in office, and a special term was appointed 
to hear it again, at which were present the 
new mayor, recorder Josiah Ogden Hoffman 
and alderman Nicholas Fish. It seems that on 
this second trial, Sampson, “at candle light, 
with sightso fatigued, and faculties so ex- 
hausted and in a state of health so ill suited 
to exertion,” and pleading that “ the very cir- 
cumstance of his having undertaken to report 
the former arguments, with all the tiresome 
labour of transcribing, compiling, and cor- 
recting of the press, had effaced the livelier 
impressions of first conceptions, and must 
impart to what he should offer the vapid insi- 
pidity of a tale twice told,” contented himself 
with reading “ the authorities from the print- 
ed report,” omitting “‘ much the greater part 
from unwillingness to fatigue the attention of 
the jury already exhausted.” Griffin on the 
next day came to the rescue of the common 
law by asking why ‘“‘slaves cannot breath in 
England,” and showing how the English, in 
contrast to the French, have always loved 
their laws. He did not however undertake to 
explain why the American colonists ran 
away from such beneficent institutions. Em- 
met closed the argument, giving his compa- 





triots handsome compliments, but declining 
to argue the law to the jury, on the ground 
that they could not understand it! The may- 
or charged that the English conspiracy statu- 
tes were in force in this State; that the con- 
stitution of the society exposed a resort to 
compulsory and improper means to effect 
their end. There was nothing left for the 
jury to do but to bring a verdict of guilty, 
which they “shortly” did, and the court fined 
the prisoners one dollar each with costs! 

Thus tamely ended the first trade conspir- 
acy case in this country. It is amusing to 
note that by the constitution of the society 
the entrance fee was forty-three and a half 
cents, and the monthly dues were six and a 
quarter cents ; that when the funds amounted 
to “ fifty dollars” they were to be deposited in 
the United States Bank, “ not to be drawn on 
except in case of a stand out.” These money 
amounts recall to us the time of the preva- 
lence of Mexican and Spanish silver currency, 
and when a dollar went a great way. 

It is apparent from Sampson’s own words 
on the re-argument that he had written out 
his speech for the press, and it is undoubt- 
edly his version which is reported in the “Se- 
lect Cases.” Perhaps the reporter is not to be 
blamed for giving only summaries of the 
other arguments, but it seems a little cruel to 
say of Emmet’s that ‘‘ His address was such 
as the reporter would willingly lay before the 
public, did the limits prescribed to him ad- 
mit of it; but the same reasons for which the 
speeches of the other counsel have been 
abridged must serve as his apology.” He was 
peculiarly unfortunate with Colden’s first 
argument, for the reporter destroyed Colden’s 
notes, and Colden lost the reporter’s version 
of it. So in the result, the canny and careful 
Sampson gets ninety pages in the report, 
while all his associates and antagonists to- 
gether get only fifty-two! He did not choose 
to be judged by the adage, “ex pede Hercu- 
lem” (or “ex pede Sampson”), nor like the 
modern Trilby, but put the whole body of 
his arguments in evidence. No one can com- 
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plain of this, for while others may have equal- 
ed him in the other essentials of the great ad- 
vocate, it is difficult to believe that any could 
have approached anywhere near to him in 
wit and sarcasm. It is somewhat surprising 
that Mr. Wallace, in his entertaining work, 
‘‘ The Reporters,” should have made no allu- 
sion to this wonderfully brilliant argument, 
which constitutes a third of the little volume; 
but of this I do not complain, for if he had 
touched upon it at all, he would have left 
nothing for me to say. 

A still rarer book is the third volume of 
Wheeler’s ‘Criminal Cases,” published in 
New York in 1823. Its excessive rarity is 
the fault of Mr. Sampson, whose argument 
in the celebrated case of Commissioners of 
the Almshouse v. Whistelo reported therein 
has been so much sought after, especially 
by the younger (and possibly the older) 
members of the Bar, in past times, that it 
has been seized upon and carried away by 
them with as small regard to the law of 
meum et tuum as if it had been an umbrella. 
The book was reprinted in 1860. 

The case is too broad, as well as too long, 
for reporting in these chaste columns. To 
those who have not seen the report it will 
be sufficient to state that it was a bastardy 
proceeding in the General Sessions, presided 
over by Mayor Clinton, upon the complaint 
of Miss Lucy Williams against the defendant, 
‘“a black man,” coachman for Dr. Hosack. 
Upon cross-examination, she confessed an 
intimacy with a white man at a time which 
might have rendered the paternity doubtful, 
but the child was unquestionably white. All 
the leading physicians of New York City, 
including Sir James Jay and Dr. Hosack, 
were examined as experts on the questions 
whether the child was white or black, and 
whether, if it was white, it could possibly 
have been the child of the defendant. They 
all swore favorably to the defendant, except 
the celebrated Dr. Mitchell,* who was strong- 


* Dr. Samuel T. Mitchell was one of the most versatile, 
accomplished and distinguished Americans of his day. 


Al- 





ly inclined to the opinion that despite its 
apparent color it might have been the de- 
fendant’s offspring. In this case, Sampson, 
who appeared for the defendant, cross-exam- 
ined Dr. Mitchell, and it was a brilliant en- 
counter of wits and learning, with the ad- 
vantage not always on the lawyer’s side. It 
is safe to say that no other cross-examination 
of equal wit, humor and classic learning is to 
be found in the law reports. The learned 
Doctor, after the manner of medical men, 
delivered quite a lecture on the matter in 
issue, and unlike most medical men in such 
circumstances, he was not tedious. Samp- 
son’s summing-up covers some eighteen 
pages, and so much wit and graceful and 
sportive humor and wealth of classical allu- 
sion were surely never before compressed 
into such small space. There was no oppor- 
tunity for display of legal research or forensic 
logic; it was a pure (or rather impure) 
question of fact to be determined by the aid 
of scientific opinion. In his exordium, Samp- 
son said: ‘ Before I lose myself in the 
labyrinth through which I am to tread, that 
I may not die in the learned counsel’s debt, I 
shall first answer all his observations. If I 
should miss my way and never return to 
where I set out, my will is that all concerned 
shall mourn for me —the whites putting on 
black and the blacks white, in token of af- 
fection. Item. the manuscript I hold in my 
hand to be deposited in the city library. 
/tem: the fee which I receive in this case to 
accrue to the benefit of the Almshouse.” 





though Franklin and Thompson flourished earlier, yet Dr. 
Francis, in his reminiscences of “ Old New York,” terms 
him “ the Nestor of American Science.” He was distin- 
guished in politics as well as science, having been a senator 
of the United States. He was the first surgeon-general of 
New York. Frequent references are made to him by 
the poet Halleck in the “The Croakers,” a series of 
local, humorous and satirical poems published in the first 
quarter of this century in the “ Evening Post.” One of 
the most amusing of these is addressed “to the Surgeon 
General,” and is wholly given up to Mitchell. In this the 
poet styles him “mammoth of the State, steam frigate on 
the waves of physic.” In another his “cookery books” 
are referred to, and in another he is celebrated as one 
“who sung the amours of the fishes.” 
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Oh, that the manuscript had been so filed! 
But instead of that, it was probably deliv- 
ered to the printer for copy and stupidly de- 
stroyed. The case was so amusing, and 
Sampson’s mirth was so infectious, that 
Mayor Clinton, in pronouncing judgment of 
acquittal, remarking upon the mother’s con- 
fession of the dual masculine attentions which 
she had contemporaneously received, ob- 
served: “It cannot be expected that we 
should have recourse to the miraculous to 
bear out and support the testimony of the 
mother. The rule in dramatic poetry will 
apply to cases of this nature: — 

«* Nec Deus intersit, nisi dignius vindice nodus 

Inciderit ! ” 

In other volumes of Wheeler’s Criminal 
Cases are reported some fervid arguments of 
Sampson, as counsel in the prosecution of 
Orangemen for riot, and assault and battery, 
but they call for little special remark. In 
one of these he undertook to read passages 
to the jury, in opening, from Plowden’s His- 
tory of Ireland, which being objected to, he 
said: ‘‘I have a right to read and print any 
speech too, and have I not a right to take 
part of it from Plowden’s history, or any 
other history I think proper?” We are glad 
he acted on his right to print his speeches. 
In the same speech we glean one item of his 
biography. It was in 1824, and he said: “I 
have been here twenty years, and it is some 
proof that I shall not talk nonsense.” 

Sampson was of counsel for the artist Mez- 
zara, who, having painted an unsatisfactory 
portrait of Mr. Palmer, a lawyer and master 
in chancery, which the sitter refused to accept, 
added a pair of asses’ ears to it, and in that 
state it was seized on execution in favor of 





Palmer, and exposed for'sale, Mezzara him- 
self drawing attention to the picture by an ad- 
vertisement in a newspaper. Mezzara was 
convicted of libel, and fined $100. The re- 
porter (1 City Hall Recorder, 113) was 
somewhat learned and funny on his own ac- 
count, but we devoutly wish that instead he 
had given us Sampson’s speech, marked, as 
he says, by ‘‘ much energy and humour.” 

It does one good to turn aside from the 
dusty and busy ways of modern jurisprudence 
to the old City Hall, and to those leisurely 
days when the New York General Sessions 
was a famous and an able and learned court, 
in which the most eminent lawyers of the city 
were wont to lock horns and quote the Latin 
classics. 

There stands to Emmet a stately monu- 
ment in the churchyard of old St. Paul’s, in 
Broadway, New York, but the antiquary 
would probably seek in vain for any mortuary 
monumentto Sampson. He has however left 
a more durable monument to himself in the 
marvelous speeches which I have reviewed. 

Every thoughtful man must be puzzled in 
conjecturing what may be the occupations 
of the future state of being. There is so 
much time in eternity that earthly occupa- 
tions will not go very far. But it seems to 
me that I could pass a good deal of time 
very pleasantly in sitting on the same cloud 
with William Sampson, Frederick Coudert 
and Oakey Hall, and listening to the dis- 
course of those wits, scholars and charming 
companions. Miss Phelps thinks there will 
be pianos in heaven. But at all events, an 
air on Sampson’s flute would prove a pleas- 
ing variation from the monotony of the con- 
ventional harping. 
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A TRIBUNAL UNDER THE TERROR. 


By GerEorGcE H. WESTLEY. 


MONG the pictures exhibited in the 

Salon of 1881 was one by M. Georges 
Cain, the title of which I have borrowed for 
the heading of this article. Those who 
have seen this painting will remember that 
the scene is laid in a dismantled cathedral. 
Behind a stone sarcophagus, a most appro- 
priate bench for their merciless methods, 
sit the three stern-faced judges. In front of 
the sarcophagus is seen the man of law, 
his desk, a beautiful and costly piece of 
furniture looted from some neighboring 
chateau. To the right stands the public 
accuser, pointing with outstretched arm ata 
fair girl who with pleading looks confronts 
the judges, and who is closely guarded by 
gendarmes with fixed bayonets. A howling, 
bloodthirsty mob in the background com- 
pletes the picture of a tribunal under the 
Reign of Terror. 


During this awful period in French his- | 


tory, such episodes as the one depicted by 
M. Cain were daily to be witnessed. The 
girl prisoner, we are told, was of noble family, 
and her only crime was that she was pos- 
sessed of a wealth, position and culture above 
that of the rabble who clamored for her life. 
It is difficult for us in these calmer days to 
conceive of the state of affairs which existed 
in Paris at that time. The annals of the 
period show the most fearful travesties upon 
justice. Under the motto “ liberty, frater- 
nity and equality,” perverted to mean that 
the person of more gentle birth, greater 
gifts, or larger fortune than the common 
citizen was a traitor to the republic, hun- 
dreds and thousands of innocent victims 
were dragged before the dread tribunal, and 
having run the gauntlet of suborned witnes- 
ses, were sentenced and executed within an 
hour. Woe betide the unfortunate who ex- 
hibited a trait which suggested the aristo- 
crat; let but that hated name be applied to 








him and his neck would shortly have inti- 
mate acquaintance with the guillotine. 

The infamous Robespierre had no more 
zealous follower than Fouquier Tinville, the 
bankrupt to whom he gave the position of 
public prosecutor. This man was an exag- 
gerated Jeffreys, exaggerated not only in the 
cruelty of his prosecutions, but also in the 
strain of repulsive jocularity with which he 
sent his victims to the death. In so whole- 
sale a manner did Fouquier commit his 
judicial murders, that some considered him 
to have been irresponsible as a human 
agent. One writer says: ‘ The labors of 
this enthusiast in his vocation were inces- 
sant. His mind became disordered from 
overwork. To his haggard eyes the Seine 
presented the aspect of a river of blood 
mingled with the corpses of his victims. In 


| the zeal of extermination he believed him- 


self the arm of the people, the glaive of 
the revolution ; a life spared, one accused 
acquitted, preyed upon his spirits.” An- 
other says: ‘“ He had no soul —not even 
that of a tiger, which at least pretends to 
be pleased with what it devours.” 

Having reached a condition of callous 
indifference to human suffering, Fouquier 
allowed himself scarce a moment’s respite 
from the terrible duties of his office. After 
a day’s session, during which he snatched 
his meals from the table on which he drew 
up the sentences of death, he spent his 
evening counting over the new list of the 
doomed received from the Committee of 
Public Safety. So long were these lists that 
to draw up individual accusations was im- 
possible, even if he had deemed it necessary, 
which he did not, for, as he frequently ob- 
served, one victim was as good as another, 
and if by some error in the charge a prison- 
er should go free to-day, he should surely 
not escape to-morrow. Having finished his. 
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examination of the list, Fouquier threw 
himself on a mattress in the tribunal and 
passed the night there. 

In ‘“‘ Mémoires de |’Exécuteur” by M. A. 
Grégoire, we have a very clear report of ten 
minutes spent in Fouquier’s “ hall of justice.” 
Before the judges and the jury sit a crowd 
of innocent sufferers. The accusation is the 
usual vague one of conspiracy against the 
“unity and indivisibility of the Republic.” 
A little distance from the prisoners are the 
accusers, perjurers, scum of the prisons, 
professional denouncers most of them, who 
find in this abominable work their means of 
livelihood. Advocates for the accused are 
not allowed. 

The savage crowd of spectators being 
partially quieted by the gendarmes, the gref- 
fier, or registrar, reads over the list aloud, 
and the prisoners respond to their names. 
Fouquier on receiving the number — gener- 
ally a hundred —rises and reads the com- 
mon charge of conspiracy. This is very 
brief, consisting of only three lines. He 
then demands of the accused what they 
have to say in their defense. Thus far the 
proceedings have been formal enough, but 
now the brutal and arrogant Fouquier throws 
aside every semblance of judicial dignity. 
“Listen, you ancient on the perch!” he 
cries to an old man who happens to be seat- 
ed on a bench higher than the rest of the 
prisoners; ‘‘ You are charged to answer on 
behalf of your accomplices. What have 
you to urge in their justification and your 
own?” The old man in his terror stammers 
out: ‘That — that— that —,’ whereupon 
one of the judges remarks to Fouquier: 
‘You cannot fail to perceive that this man is 
afflicted with paralysis of the tongue.” “Let 
him hold his tongue then,” said Fouquier, 
‘his head is all I ask for. The next.” 

“Citizen Judges,” exclaims a woman 
prisoner, “you are mistaken in my case. I 
have been arrested for another”; and she 
goes on to assure her prosecutors that the 
warrant under which she has been brought 





there was made out in the name of the cz- 
devant Duchesse de Maillé, whereas hers is 
Maillet and she is a tradeswoman of the Rue 
Honoré. Such an error is but a trifle to 
Fouquier. ‘Here the name makes no dif- 
ference to the fact,” he replies; ‘“ Maillet or 
Maillé, you are not the less an object of sus- 
picion, and it is the same thing whether you 
come to this tribunal to-day or to-morrow.” 
The unfortunate woman, who had probably 
hoped to escape on this plea, bursts into 
tears and tells him that she is a poor widow 
with children depending on her; but the 
merciless prosecutor cuts her short, exclaim- 
ing: ‘You have not the right of reply. 
The next.” 

A handsome, well dressed youth is the 
next speaker. “I admit the charge for 
which I was arrested,” he says boldly. “A 
street sweeper splashed mud upon me, call- 
ing me a budding aristocrat, and I answer- 
ed: ‘I spurn your Republic!’ but the law 
forbids you to put to death anyone under 
sixteen years of age, and I am only fifteen. 
Here is my certificate of baptism.” Vain 
confidence. ‘ The wolf-cubs are more dan- 
gerous than the full-grown wolves. Next!” 
replies Fouquier. 

The Chevalier de Segrais pleads that he 
had been absent from Paris until the very 
hour of his arrest, and so could not be 
guilty of conspiring with his fellow prisoners, 
none of whom he had ever seen before. 
“‘ Sufficient,” cries the prosecutor. ‘ The 
right of reply is taken away from you. To 
hear their accounts, all these messieurs are 
as pure as snow.” 

The lovely young wife of De Sartine de- 
fends herself with great coolness and wit, 
but is presently overcome by Fouquier’s 
arrogant replies. Having silenced her, he 
cried: ‘‘You jade, if I could do without my 
dinner, I would come and see you guillo- 
tined.” 

A decrepit old woman whom her fellow 
prisoners have just been able to make un- 
derstand that she is charged with conspiracy, 
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exclaims: ‘‘What, I conspire? I am deaf 
and blind.” ‘‘ Then you must have conspired 
in the dark,” replied the pitiless tormentor. 
“‘ Next.” 

And so the farce went on, each of 
the prosecutor’s grim pleasantries being 
applauded by the people, until at length 
Fouquier arose and announced that the hear- 
ing was over. There was a fencing master 
among the prisoners, whose anger got the 
better of his discretion. ‘‘ We have not been 
heard, villain. Take your wages,” he shout- 
ed, and seizing a leaden inkstand he hurled 
it at Fouquier’s head. The aim was not 
good, but a good deal of the ink bespattered 
the prosecutor’s face, whereat a voice cried: 
“Behold the fiend in his true colors, black 
as Satan.” The fencing master was seized 
and bound. ‘“ Knave,” cried Fouquier, “I 
have parried your thrust; you cannot parry 
mine.” 

There was no waste of words in the jury 
room. The foreman simply laid his hand 
edgewise across his throat, making a motion 
suggestive of decapitation, his colleagues 
nodded, and the verdict was found. On 
their return to the tribunal, they declared 
the culpability of the accused, one and all, 
and the president pronounced the sentence 
of death. 

It is told that on more than one occasion 
the list of victims was added to by the dis- 
traction of the husbands, wives, sweethearts 
and friends of the condemned. Themselves 
free they had quietly witnessed the trial of 
those so dear to them, hoping against hope 
for their escape, but on hearing the fatal de- 
cree these distracted spectators sent up the 
defiant shout, “ Vive le roi!” whereupon 
they were hustled before the prosecutor, 
immediately sentenced, and sent to the guil- 
lotine with those they loved. 

The brutal apathy with which Fouquier 
regarded human life is shown in the follow- 
ing instance. A young merchant, whose 


companion had been executed, addressed 
to the prosecutor the following letter : 





“You have immolated my friend, the only 
possession I had left in this world. As I 
lack courage to take my own life, I send 
you my address; be good enough to deliver 
me from my misery.” Across the bottom 
of this note Fouquier scrawled, ‘‘ Let it be 
done as it is requested,” and the young man 
was hunted up and executed without so 
much as the mockery of a trial. 

On the principle of giving the devil his 
due, I relate the only instance recorded 
where Fouquier exhibited the human attri- 
bute of compassion. Legrand d’Alleray, at 
one time the employer of Fouquier, was 
charged with the offense of having sent 
money to his sons, who were fugitives. The 
prosecutor sent word to his old master that 
the proofs of his guilt had been destroyed, 
and that if he would deny the charge when 
interrogated, he would be set free. M. 
d’Alleray sent back the reply: “ The little 
that is left me of life is not worth purchas- 
ing at the price of falsehood,” and maintain- 
ing this attitude he went to his death, de- 
spite the prosecutor’s efforts to save him. 

Fouquier held the position of prosecutor 
for over a year, during which the victims of 
his bloodthirsty zeal were numbered by 
thousands. With the death of Robespierre, 
whom he also sent to execution, came a 
turning in the tide of events. But even 
while momentous questions were pending in 
the Assembly, and a more lenient order 
promised hourly to be issued, the sangui- 
nary Fouquier could not be persuaded to 
stay his cruel hand. He had forty-two 
unfortunates hastily tried and sent to the 
scaffold, when, as he well knew, an hour’s de- 
lay would have saved them from death. 
The order came, and the Reign of Terror 
was ended. 

Under the new dispensation Fouquier and 
his accomplices were seized, and after a 
forty-one days’ trial were condemned to the 
fate they had so often and with such reck- 
less cruelty inflicted upon others. Their 
ride to the place of execution was followed 
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by the fickle mob, who now clamored as loud- 
ly for Fouquier’s blood as erstwhile they had 
clamored for the blood of the “ aristocrats ” 
upon whom they had encouraged him to 
wreak his vengeance. On the scaffold Fou- 





quier exhibited great cowardice. The mob 
hurled their imprecations upon him. A band 
struck up an air of jubilation, and before it 
had ceased playing Fouquier had passed 
from the scene of his infamous villainies. 


SPES. 


By JoHN ALBERT Macy. 


E shoot Hope’s rocket in the air; 


A fleeting moment’s fitful glare 


Lights up our world. The final spark 


Dies out to leave us in the dark; 


Then through the gloom so black and chill 
The stick descends, and all is still. 
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THE ENGLISH LAW COURTS. 
i. . 
THE ECCLESIASTICAL COURTS. 


ROM the Queen’s Bench Division, which 

formed the subject of our last paper, to 
the Probate, Divorce and Admiralty Divi- 
sion, might seem to be the natural transi- 
tion. But for the sake of historical clearness 
it is desirable to treat of the Ecclesiastical 
courts before proceeding to discuss the tribu- 
nal to which many of their former functions 
have been transferred. 

The English Ecclesiastical courts at one 
time exercised a very extended jurisdiction, 
comprising not only what we should ordi- 
narily call ecclesiastical causes, but matri- 
monial suits and divorces a mensa et thoro, 
all testamentary causes and suits, suits for 
church rates, and suits for defamation. 
These different species of jurisdictions have, 
however, in comparatively recent years been 
stripped off. The jurisdiction of the Ecclesi- 
astical courts over all matters and causes 
testamentary, including suits for legacies, 
was taken from them by the statute 20 and 
21 Vict. c. 75, and conferred upon the Court 
of Probate, now the Probate Division. Their 
jurisdiction in matrimonial matters was trans- 
ferred to the Divorce Court— now the Di- 
vorce Division— by 20 and 21 Vict. c. 85. 
Church rates were abolished in 1869, and the 
jurisdiction to entertain suits for defama- 
tion was done away with by the statute 18 
and 19 Vict. c. 41. 

The business of the Ecclesiastical courts 
is now practically confined to the trial of 
charges against clergymen —heresy, im- 
morality, simony, and kindred matters. 
The principal courts of this description are 
the Consistory Court of the Bishop in each 
diocese, the Court of Arches, so called 
because its judge or dean, who is the Arch- 
bishop’s deputy, originally held his court in 
the Church of St. Mary le Bow (Sancta 





Maria de Arcubus), and the Judicial Com- 
mittee of the Privy Council, which is the 
final court of appeal. 

It may be interesting, in dealing with the 
Ecclesiastical courts, to deviate from the 
lines, which we have hitherto followed in 
these sketches, of biographical notice, com- 
ment and criticism. The modern life of 
the ecclesiastical tribunals of England is 
summed up in the history of the Catholic 
revival and Ritualistic movement in the 
English Church, and an account of these 
will enable us to grasp its true character 
better than any other method of inquiry. 
Some time ago a distinguished member of 
the late Liberal government, Mr. George W. 
E. Russell, when presiding at a meeting in 
which the nonconformist element predomi- 
nated, was challenged to say whether he 
was a Protestant or not. “I am a Protest- 
ant,” he replied, “against the Pope; I am 
also a Protestant against your kind of 
Protestantism.” Here we have ina nutshell 
the position of the historic Church of Eng- 
land. Long before the Reformation she 
protested against the Papal claims; she pro- 
tests against these claims still; and adds to 
that an emphatic protest against the later 
Roman “ developments” — Papal infallibil- 
ity, the immaculate conception of the 
Blessed Virgin, and the rest. On the other 
hand, she claims herself to be an integral 
part of the one holy catholic and apostolic 
church of the Nicene Creed, and professes 
in her prayer-book the whole faith of that 
Church including the doctrines of apos- 
tolic succession, baptismal regeneration, 
confession — within limits as to frequency — 
priestly absolution, and possibly also the 
real presence of our Lord in the Eucharist. 
In the eighteenth and the early part of the 
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nineteenth centuries, however, the English 
Church, largely owing to mischievous Han- 
overian and Whig influences, had not only 
drifted from, but lost sight of her moorings, 
and had sunk into a state of torpor which 
was scarcely distinguishable from spiritual 
death, and which was the causa causans for 
all practical purposes of English noncom- 
formists. About— roughly speaking — the 
year 1830 a handful 
of young men at Ox- 
ford University set 
themselves to the 
Herculean task of 
arousing the Church 
to a true conception 
of her mission and 
spiritual powers. 
Foremost among 
them were Richard 
Hurrell Froude and 
John Henry Newman 
— afterwards the 
famous Cardinal- 
priest of Birmingham. 
The way had already 
been prepared by the 
hymns of the saintly 
Keble, in which the 
catholicity of the 
Church was insistent- 
ly proclaimed. The 
Oxford reformers 
conveyed their views 
to the world in a series of short pamphlets 
entitled ‘Tracts for the Times.” It need 
scarcely be observed that this reassertion of 
the position of the Church aroused the strong 
hostility of clergymen and laymen of “low” 
or “broad” church sympathies. The oppo- 
sition reached a climax when Newman, in 
his memorable tract No. 60, analyzed the 
thirty-nine articles, and showed that they 
were elastic enough to embrace many doc- 
trines hitherto supposed to be distinctively 
and exclusively Roman. That Newman 
was right in his contention is now conceded 
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by all educated controversialists. The 
most superficial survey of the history of the 
Reformation demonstrates the fact that the 
articles were intended to be articles, not 
of compromise, but of comprehensiveness. 
But the atmosphere was far too highly 
charged with electricity for a cool consider- 
ation of facts like these at that time and the 
storm descended on the heads of the Oxford 
movement with a 
violence which drove 
‘the brightest intellect 
in England into the 
Church of Rome. 
The ludicrous project 
— in whose concep- 
tion Baron Bunsen 
played an operative 
part—ofa Protestant 
Bishop of Jerusalem 
(a project, by the 
way, which the pres- 
ent Archbishop of 
Dublin has recently 
made a foolish at- 
tempt to rival by his 
consecration of Sefior 
Cabrera) did New- 
man’s Anglicanism 
to death. The un- 
sound and injurious 
decision of the Privy 
Council in the Gor- 
ham case produced 
the secession of Archdeacon, afterwards 
Cardinal, Manning. Other men went to 
Rome also, and its enemies thought that the 
Oxford counter-reformation was dead. In 
point of fact, it was signally and finally vic- 
torious. Pusey, the greatest statesman in 
the church, stood firm. Younger men grew 
up and gathered round him. The Catholic 
idea spread. In the brilliant language of 
Mr. Gladstone, the Church had “lit up like 
wildfire, the blazing title of catholicity on 
her brow”; and the dullest observer of 
English religious life could not fail to see 
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that the sign, strange and ominous as men 
deemed it then, had come to stay. 

The Ritualistic movement followed hard 
on the Catholic revival. It was the logical 
and proper sequel to the prevalent Catholic 
teaching. If the English Church was the 
Catholic Church in England, on what possi- 
ble ground of reason or common sense was 
she to be deprived of the use of the full 
Catholic ritual? 
Moreover, the Ritual- 
istic propaganda was 
of immense value as 
claim of right. It 
offered a conclusive 
answer to the objec- 
tion urged by Roman 
against Anglican 
theologians: ‘ Your 
sot-disant catholicity 
is a mere plausible, 
literary, paper hy- 
pothesis; how can 
you for a moment 
place it side by side 
with the great work- 
ing system of Rome?” 
Lastly, Ritualism had 
in it a strong esthetic 
element. It was an 
endeavor after greater 
decency and rever- 
ence in public wor- 
ship. The movement 
was gradual at first. The Holy Table, as it 
was called, was transferred from the nave to 
the chancel, and became an altar, crowned 
with flowers and surmounted with the sacred 
sign of the Christian faith. Other changes 
followed, and then the vigilance of ultra- 
Protestantism began to manifest itself 
actively. To begin with, weapons of criti- 
cism were alone employed. It was urged, 
honestly and strenuously, that the Ritual- 
ists, like the original Catholics, were Roman- 
ists in tendency, if not in intention. The 
charge was in either case absurd a priori, 
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and has been falsified by the facts. It is 
of course obvious that to men of a certain 
intellectual temper the vza media occupied 
by the Anglican and, for that matter, by the 
Greek; Church, cannot afford an ultimate 
resting place. But it is equally obvious that 
two movements which, the one in theory 
and the other in practice, insist upon the 
independent catholicity of the English 
Church, are far less 
likely to drive men 
from her bosom than 
the striking disparity 
which the “low” view 
of the Church pro- 
duces between the 
formularies of the 
Prayer Book and the 
actual working beliefs 
of those who use it. 
Moreover, the Catho- 
lic revival and the 
Ritualistic movement 
have not, in fact, fed 
the ranks of the great 
Roman Church. 
These movements 
were, and are, as dis- 
tinctly anti-Papal in 
character and in re- 
sults as they were, 
and are, anti-Calvin- 
istic. Argument soon 
gave way to pros- 
ecution, and it is at this point that the 
strictly legal interest of our subject com- 
mences. 

The Ritualistic movement was, as we have 
seen, the inevitable outcome of the revival 
of Catholic teaching in the Church of Eng- 
land; and it took its beginnings from the 
time when the opponents of Tractarianism 
objected to the few but able supporters of 
that cult whom the secession of Newman 
left firm and standing, that the alleged 
catholicity of the English Church was a 
mere paper hypothesis, which could not for 
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: : 
a moment assert itself against the great | 


working system of Rome. 

The development of Ritualism was, how- 
ever, the work of the first Ritualistic prose- 
cution, the Knightsbridge case, Liddell v. 
Westerton (1857, Moore’s Special Report). 
In that case the judges (Lords Cranworth 
and Wensleydale, Mr. Pemberton Leigh, 
afterwards Lord Kingsdown, Sir John Pat- 
teson and Sir 
W.H. Maule) 
laid down two 
important 
maxims of 
interpreta- 
tion: (1) that 
whatever was 
lawful under 
the First 
Prayer Book 
of Edward VI 
remains so 
now, and (2) 
that the use 
of articles, 
reasonably 
subsidiary to 
the _ service, 
although not 
expressly 
mentioned in 
the rubric, is 
not necessari- 
ly to be for- 
bidden. (It 
was under the protection of this latter canon 
that the credence table was declared legal.) 
On the strength of these two maxims the 
Catholic party set about the reconquest of the 
Catholic ritual for the Church of England with 
considerable vigor and enthusiasm. They 
were met by immediate opposition at the 
hands of the Evangelical party. 

From the point of view of the latter body, 
the moment was peculiarly favorable for ag- 
gressive action. Their leader, Lord Shaftes- 
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a tower of strength to any cause that he es- 
poused ; and not only so, but as a near rela- 
tion of the Prime Minister, Lord Palmer- 
ston, he had been able practically to regu- 
late the constitution of the Episcopate, and 
had so regulated it as to give the Evangel- 
icals a great, one might fairly say an undue, 
preponderance in its composition. The 
Church Association too had just been estab- 
lished (in 
1865) as a 
counteractive 
tothe English 
Church Un- 
ion. We can- 
not here enter 
into the early 
non- litigious 
conflicts in 
which the 
rival parties 
engaged. 
(See on this 
subject A. H. 
Mackono- 
chie’s Life, 
by E. A. T., 
p. 140.) They 
came into act- 
ual collision 
first, after the 
formal out- 
break of hos- 
tilities, in the 
case of Mar- 
tin v. Mackonochie, which raged at intervals, 
and with such perplexing gyrations that it is 
difficult to tell at any moment what particular 
judgment was in force, from 1867 till 1883. 
A rapid survey of the course pursued by this 
remarkable suit may be of interest. It was 
instituted really by the Church Association, 
but nominally by a solicitor named Martin, 
who was technically qualified to prosecute 
in consequence of his name standing on the 


| rate book of the district of St. Albans, and 


bury, was a man whose name was deservedly | 


involved the legality of (1) the elevation of 
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the cup and paten during the celebration of 
the holy communion in a greater degree 
than is necessary to comply with the rubric ; 
(2) the use of incense for censing persons 
and things, or its introduction at the begin- 
ning of or during the celebration and its re- 
moval at the end; (3) the immixture of 
water with the wine during the celebration ; 
(4) the act of kneeling during the prayer 
of consecra- 
tion; and (5) 
the placing of 
two lights 
upon the holy 
altar during 
the celebra- 
tion. Sir 
Robert Philli- 
more decided 
the first three 
of these 
points (on 
two of which 
Mr. Mack- 
onochie had 
already given 
way) against 
Mr. Mack- 
onochie; he 
held that the 
act of kneel- 
ing duringthe 
prayer of 
consecration 
was not unlawful, unless the bishop had 
forbidden it; he also held that the pres- 
ence of two lights upon the holy altar was 
lawful; and gave the prosecutor no costs 
because of the divided honors of the suit, 
and his lack of any but a technical quali- 
fication as prosecutor. An appeal was tak- 
en to the Privy Council in regard to the per- 
mission of kneeling, the use of altar lights 
and the disallowance of costs, and on all 
three points the judicial committee reversed 
Sir Robert Phillimore’s decision. (L. R. 2 
A. and E. 116.) Here again however, as in 
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the case of Liddell v. Westerton, the ad- 
verse judgment was robbed of its sting by 
two incidental passages in which in the court 
below Sir Robert Phillimore insisted on the 
historical and legal continuity of the pre- 
reformation and post-reformation church, and 
emphasized the distinction between on user 
and the disuser of lawful practices. These 
formidable weapons of offense and de- 
fense were 
not allowed 
to rust or to 
lie idle. But 
at this point 
the thread of 
the narrative 
must be bro- 


ken for a 
moment to 
notice the 
case of Heb- 
bert v. Pur- 
chas (1872 
Lom. F.C. 
301), which 
had an im- 


portant influ- 
ence on the 
future stages 
of the Mack- 
onochie suit. 
In that case 
the 
point atissue, 
for our present purpose, was the vexed 
question whether the ornaments rubric in 
the Prayer Book, which is one item in 
the schedule to the Act of Uniformity, 1662, 
and which admittedly directs that the vest- 
ments used under the First Prayer Book of 
Edward VI “ shall be retained and be in use” 
until further or other order, had been modi- 
fied by Queen Elizabeth’s advertisements in 
1564-5, or, to put the matter in a different 
form, whether these advertisements came 
within the meaning of the words “ other or- 
der” in the act of 1662. The judicial com- 
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mittee of the Privy Council held—on very 
doubtful grounds, if we may respectfully say 
so —that they did. Mr. Mackonochie treated 
the decision of the Privy Council— which 
he regarded as a secular tribunal usurping 
spiritual functions — with scant respect, and 
a variety of subsequent proceedings — end- 
ing in his practical removal from the incum- 
bency of St. Albans, Holborn, where he had 
labored with such fi- 
delity and success — 
were taken against 
him. 

The ways of the 
Church Association 
— which the late 
Bishop of Peter- 
borough wittily de- 
scribed as the Church 
Prosecution Co. Lim- 
ited, — did not, how- 
ever, prosper. On 
the one hand the 
Ritualists, strong in 
the goodness of their 
cause, set the de- 
cisions of the Privy 
Council, in so far as 
these were adverse to 
them, at open de- 
fiance. On the other 
hand the Privy Coun- 
cil not only blessed : 
where the Church Association desired that 
they should curse, but put incidentally 
very effective weapons in the Ritualists’ 
hands. To several of these we have already 
alluded. The most important of them all was 
however, by a strange irony of fortune, sup- 
plied by Lord Cairns (who—an observa- 
tion equally applicable to Lord Penzance — 
desired nothing more fervently than the 
extermination of Ritualism) in the case of 
Ridsdale v. Clifton (L. R. 2 P. D. 276). In 
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that case it was argued that some of the | 
points taken on behalf of the defendant had | 


been concluded by the judgment of the Pri- 











vy Council in Hebbert v. Purchas. Lord 
Cairns said : ‘Their lordships have had to con- 
sider in the first place how far, in such a case 
as the present, a previous decision of this 
tribunal between other parties, and an order 
of the sovereign in council founded there- 
on, should be held to be conclusive in all 
similar cases subsequently coming before 
them. ... In the case of decisions of final 
courts of appeal on 
questions of law 
affecting civil rights, 
especially rights 
property, there are 
strong reasons for 
holding the decisions 
as a general rule to 
be final as to third 
parties. ... Even as 
to such decisions it 
would perhaps _ be 
difficult to say that 
they were as to third 
parties under all cir- 
cumstances and in all 
courts absolutely 
final, but they certain- 
ly ought not to be 
reopened without the 
very greatest hesita- 
tion. Their lordships 
are fully sensible of 
the importance of 
establishing and maintaining, as far as 
possible, a clear and unvarying interpreta- 
tion of rules the stringency and effect of 
which ought to be easily ascertained and 
understood by every clerk before his admis- 
sion to holy orders. On the other hand, 
there are not, in cases of this description, 
any rights to the possession of property 
which can be supposed to have arisen by 
the course of previous decisions, and in pro- 
ceedings which may come to assume a 
penal form, a tribunal even of last resort 
ought to be slow to exclude any fresh light 
which may be brought to bear upon the 
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subject.” If Lord Cairns had spoken with- 
out euphemism he would have said that 
questions as to the legality of ritual or doc- 
trine, depending as they do largely upon 
historical research, are matters with which 
secular judges have neither the time nor the 
ability to deal, he would have been nearer 
the mark. We shall see the importance of 
his ‘fresh light” theory later on. 

The next move in 
the anti - ritualistic 
game was the intro- 
duction by the then 
Archbishop of Can- 
terbury — Dr. Tait 
— of the Public Wor- 
ship Regulation Bill, 
providing for the ap- 
pointment by the 
Archbishops of Can- 
terbury and York of 
a secular judge in 
the Court of Arches, 
and enabling an arch- 
deacon, a_ church- 
warden, any three 
parishioners, or any 
three inhabitants — 
being males of full 
age — of a diocese, 
to bring before him, 
with the consent of 
the bishop, any un- 


THE FARL OF SHAFTESBURY. 


lawful additions to or variations of the au- | 


thorized ritual of the Church, for adjudica- 
tion. After some hesitation, and possibly 
not without an indication of royal sympathy 
with the measure, Mr. Disraeli treated it as 


a government bill. A very curious division | 


of opinion on the subject, both in the Cab- 
inet and in the Liberal opposition, was at 
once disclosed. The Marquis of Salisbury 
and Mr. Gladstone for once in their lives 
united to denounce it as an invasion of the 
spiritual privileges of the Church. Sir Wil- 
liam Harcourt supported Mr. Disraeli in 
pressing it forward with the violence of lan- 








guage which was then his chief political 
characteristic, and with a wealth of ecclesias- 
tical learning accumulated at a few days’ 
notice. The honors of the controversy 
rested with Mr. Gladstone. 

Although never a Ritualist, Mr. Gladstone 
has through his long life held with passion- 
ate and unswerving allegiance the High 
Church position, of which ritualism is one 
of the outward and 
visible signs. The 
apostolic succession, 
the necessity of epis- 
copal ordination, 
baptismal regenera- 
tion, the real presence 
of our Lord in the 
Eucharist, the indis- 
solubility of the 
marriage tie by any 
secular tribunal — 
these and all the other 
doctrines of the same 
kind, which are to 
dissenters a stumb- 
ling-block, and _ to 
easy going men of 
the world foolishness 
—are in Mr. Glad- 
stone’s opinion a 
catena of gifts and 
graces fraught with 
hope and_ blessing 
for mankind. He has criticised the Church 
of England with faithfulness and severity ; 
he has dwelt on her faults more than some 
of her children consider to have been either 
just or generous. But no thought of leav- 
ing her communion has ever crossed his 
mental horizon. In one memorable pas- 
sage in his ‘“‘Gleanings from Past Years” 
he points out that while those who believe 
that a church is merely a voluntary associa- 
tion of Christians may pass from communion 
to communion lightheartedly, no such course 
is open to those who hold the Church of 
England to be the appointed channel in 
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which it is the Divine will that they should 
stand to receive from the Author of Chris- 
tianity ‘“‘the gifts which He purchased with 
His tears and His blood.” ‘From none 
other,” he adds, ‘‘can we presume to look 
for spiritual sustenance.” This exalted con- 
ception of the position of the Church, as it was 
subsequently the cause of Mr. Gladstone’s 
adoption of the disesta!slishment cult, so now 
was the motive-power 
of his resistance to 
the Public Worship 
Regulation Bill. He 
was unsuccessful. 
The bill passed into 
law. But his oppo- 
sition to it leavened 
public opinion and 
prepared the way for 
the age of mutual 
tolerance in the 
Church which is now 
Lord 


Penzance was ap- 


setting in. 


pointed judge under 
the new act. His 
ecclesiastical sym- 
pathies were as “low” 
as its most ardent 
promoter could de- 
sire; but his services 


have happily not 


been called into fre- REV. ALEX. H. 


quent requisition. 
“‘Nine cases,” says Sir Walter Phillimore 
(Eccles. Law, p. 1036), “including double 
proceedings against the late Mr. Dale and the 
Dean and Chapter of St. Paul’s, have been 
brought under this act. Of these, three did 
not come to a hearing. Itis believed that a 
few more than these nine so mentioned 
reached the stage of a representation, but 
were then stopped by the bishop. This is, 
as far as known, the sum total of the use, 
in twenty years, to which the act has been 
put.” 

The latest anti-ritualistic prosecution was 











the case of Read v. the Bishop of Lincoln. 
It was conducted from beginning to end in 
the most imprudent manner from the anti- 
ritualistic point of view. There was, of 
course, a great attraction to that party in 
the idea of landing in their net — if the Pet- 
rine character of the metaphor may be for- 
given —a real live bishop. But the Bishop 
of Lincoln was the last person against whom 
the operation ought 
to have been directed. 
In the first place he 
was only a moderate 
Ritualist. In the 
second place, while 
not possessing either 
the statesmanlike or 
the supreme _intel- 
lectual gifts of the 
great and wise ruler 
of the vast diocese of 
London— Dr. Tem- 
ple— he was and is 
the most lofty spirit- 
ual figure in the 
Church. To many 
men — some. of 
whom are known to 
the present writer — 
the name of Edward 
King, Bishop of Lin- 
coln, has been a lode- 
star from agnosticism 
to faith and hope. 
However, the fat went forth, and Dr. King 
was prosecuted. The charges against the 
reverend prelate were these: that he per- 
mitted lighted candles to be used on the altar 
during the celebration of the Eucharist, 
although they were not required for the pur- 
pose of giving light; that he allowed water 
to be mixed with the sacramental wine in 
and as part of the service, and administered 
the wine and water so mixed to the com- 
municants; that he stood during the com- 
munion service, down to the ordering of the 
bread and wine, on the west and not on the 
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north side of the altar; that he performed the 
manual acts whilst standing in such a posi- 
tion that he could not be seen by the com- 
municants; that he permitted the hymn 
“Agnus Dei” to be sung immediately after 
the prayer of consecration; that he made the 
sign of the cross during the absolution and 
the benediction. The case came before the 
court of the Archbishop of Canterbury. It 
is understood that the Ritualistic party would 
have agreed to be bound by the decision of 
this tribunal, which was practically revived 
for the purpose of trying the case, but that the 
prosecutors declined to assent to this proposi- 
If they had done so, they would have 
Either 


tion. 
put the Ritualists in a cleft stick. 





| 


they must accept the Archbishop’s decision | 
or they must incur the odium of appealing | 


to a secular tribunal. 


As it was, they were | 


enabled to say that the Archbishop’s court | 


was under the circumstances a mere secular 
court of first instance, of no higher authori- 
ty than the Privy Council, before which the 
Bishop of Lincoln, as a good High Church- 
man, did not put in an appearance. The 
Archbishop decided in Dr. King’s favor as 
regards the lighted candles, the westward 
position, and the “ Angus Dei,” and against 
him in regard to the mixing of water and 
wine in and as part of the service, the per- 
formance of the mianual acts so as not to be 
seen by the communicants, and the sign of 
the cross in the absolution and the benedic- 
tion, and the Privy Council substantially af- 
firmed this judgment on appeal. It is inter- 
esting to observe that the singing of the 





“ Agnus Dei” had been admitted to be unlaw- 
ful in Ridsdale v. Clifton, but that, following 
Lord Cairns’ “ fresh light” theory, the Privy 
Council declared it legal in the Lincoln case. 

The Anti-Ritualists have rather shunned 
legal proceedings since their attack on the 
Bishop of Lincoln. One hears from time to 


| time rumors of a crusade against the eccle- 


siastical vestments which are now in regular 
use inthe Church. But probably the “ fresh 
light” theory will be sufficient to keep the 
crusaders at bay. Moreover, the modern 


| High Church school, under the able guid- 


ance of men like Canon Gore and Canon 
Scott Holland, is so conciliatory and mag- 
nanimous in spirit, that the possibility of at- 
tacking it with success is becoming every 
day more remote, and the very desire to 
make such an attack is disappearing from 
our midst. 

There has recently been an interesting 
controversy, however, as to whether the 
bishops are bound to issue licenses for the 
remarriage of divorceés. Dr. Tristram, the 
Chancellor of the diocese of London, made 
an interlocutory statement on the subject 
last May, maintaining the affirmative of this 
proposition. But an opinion by Sir Richard 
Webster and Mr. Digby Thurnam was pub- 
lished immediately after, denying the accu- 
racy of Dr. Tristram’s law; and the taste and 
the propriety of the Chancellor’s “ judgment 
at large,” as it was cleverly styled by the 
“Times,” have been sharply criticised in 
legal circles. The matter will doubtless be 
settled by legislation. 
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AN ASTRAL PARTNER. 


By Hon. ALBion W. TourRGEE. 


(Concluded.) 


E found young Morris dozing on the 

bed. His father told me that the 

“‘ seances,” as they are termed, were very ex- 
hausting, and he denied himself the pleasure 
of hearing from the other members of his 
family a$ frequently as he should wish, to 
avoid oyer-tasking his son, especially now 
that he was in college, where his studies 
seemed to be as much as should be required 
of him. There were times, he said, when it 


was impossible for the young man to rest | 


unless he had communion with the unseen. 
In such cases, he took the train to the city, 
went at once to his father’s office, and re- 
turned the same day. 

Rousing the young fellow, Mr. Morris in- 
formed him that I had consented to come 
and “see if Esther would communicate ” 
with me., 

“Oh, she will talk with him fast enough,” 
answered the son. ‘She has been anxious 
to meet him for a long time.” 

It seemed to be very singular that both 
father and son spoke of the sister and 
mother, not as dead or separated from them, 
but as if present, though invisible. We sat 
down at a plain wooden table which was in 
the center of the room. The cloth had 
been removed, and on the table was an or- 
dinary hinged slate. 

“]T bought this on my way back from 


| 
| 





your office to-day,” said my client, showing | 


me the brand of a well-known city firm 
burnt into the frame. 
yet arrived, and the one we generally use is 
in that. You see there is no writing on it,” 
he continued, handing it to. me. 

I nodded in reply. 

“T wish you would examine it, and if you 
desire, you can rub it with a moist cloth to 
make sure.” 


“ My trunk has not | 





| This continued for several 


“Oh fudge!” I replied. ‘I have not 
come here to make spiritualistic tests. I 
know nothing about such things, and might 
very easily be deceived. At least, I am in 
no mood for the experiment. I came at 
your request to receive a communication 
from your daughter in regard to our case. 
If she has anything to say I am here to hear 
it.” 

I do not doubt I spoke in an incredulous 
tone. I felt that I was being made an actor 
in a farce which was neither humorous nor 
creditable, and sincerely wished myself out 
of it. I own I was startled, however, when 
as I finished there came three sharp raps 
under the table just where my elbow rested 
on it. 

“ Yes, yes, my dear, in a minute,” said 
Mr. Morris, as if speaking to an impatient 
child. He took up a slate-pencil lying on 
the table as he spoke, bit off a small piece 
two or three times the size of a pin’s head, 
dropped it between the slates and asked me 
if I would like to tie them together. 

‘Why should I? You forget that all 
this is nonsense tome. Go on in your own 
way and let me see the result. I am here 
merely as your counsel, not as one anxious 
to investigate specific phenomena.” 

He shut the slate; they each put a hand 
on it and asked me to do the same. Al- 
most the instant that I had done so, there 
came an indistinct scratching, as of some 
one writing inside the slate — at least there 
is where the sound seemed to come from. 
minutes — I 
should say ten or fifteen —. sometimes stop- 
pimg and then beginning again, for all the 
world as one does who stops to think in 
writing a letter. At last it ceased, and there 
came three raps under the slate. We took 
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our hands off, and my client pushed the 
slate towards me. I opened it, and there, 
sure enough, was a letter addressed to me, 
written in the fine-pointed style then com- 
monly used by women of good education. 
I afterwards saw many letters written by 
Esther Morris during her lifetime, and must 
admit the striking resemblance between the 
handwriting of them and of the letter I saw 
on the slate. 

There was nothing remarkable about this 


| 


letter except its evident femininity, and the | 


fact that the mind which conceived it was 


familiar with our case. I must confess that 


| who was again 


in spite of my incredulity there was some- | 
thing eerie in the idea of a letter written by | 


one in the spirit world, in such a manner, 
under my very eyes in broad open day. But 
I had long before decided not to waste any 
of my allotted span in speculating on actual 
or apparent mysteries of this sort, 

The writer stated that she had been a 
long time endeavoring to find Williams and 
get him to give her information in regard 
to his transaction with Cooper, so that I 
might have the advantage of knowing ex- 
actly what had occurred between them. 
This, she said, was a difficult matter, as the 
‘disembodied ”” — such was the term she 
used — were very loath to revert to events 
happening in the earthly life unless some 
strong passion or close attachment still 
bound them to it. The matter of the 
Cooper Hill Mining Company not greatly 
impressing the spirit-nature of Mr. Williams, 
being merely an incident of his mortal ex- 
istence, it was difficult to get him to recur 
to it. Indeed, she said, he seemed to have 
lost all interest in earthly affairs except as 
they might affect his son, now a young man 
of about twenty years of age. Her reason 
for advising the continuance was only that 
she might yet learn something to our ad- 
vantage from Williams. I was struck with 


the fact that she did not profess to know 
everything, nor to predict the future, the 
ability to do which we are, I think, unreas- 





onably inclined to attribute to departed 
spirits. 

So our case was continued at this term, 
and also at the next; the last time at our 
cost, the judge making that a condition. 
The same ghostly mummery was again gone 
over, with about the same result, except 
that my disembodied partner seemed not a 
little annoyed at her continued inability to 
accomplish more definite ends. At the next 
fall term, a year after the first consulta- 
tion, came a startling change of programme. 
The defendants had made it up with Garner, 
his old place as book- 
keeper at the mine. Our own best witness 
had left the state on a journey to the West, 
and would not return until after the term. 
This journey had been undertaken without 
our knowledge or consent, and, as his evi- 
dence was material, we were not only in no 
condition to try, but had good cause for 
further continuance, which I urged as the 
only proper course to pursue. But the mes- 
sages from the spirit-world were very posi- 
tive the other way. No sort of persuasion 
could induce my astral associate to accede 
to my opinions, and my client took her ad- 
vice, not mine. So we notified our oppo- 
nents that we would try at that term. 

It may be imagined that I was in no 
amiable mood on the morning when our 
case was reached, and the clerk called, as 
the next in order on his trial-docket, Morris 
v. The Cooper Hill Mining Company, Mr. 
for plaintiff. 

“ Are you ready?” asked the judge. 

‘‘T will call our witnesses and ascertain, 
your Honor,” was my reply. 

I went to the clerk’s desk with leaden 
feet, half-inclined to throw up my brief and 
quit the case, even then. The clerk handed 
me the package of papers; I sorted out the 
subpoenas for our witnesses; called their 
names; asked to be allowed a moment to 
confer with my client; stepped across the 
bar, and made one more appeal to his 
common sense as against his superstition. 
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I might as well have argued with the 


winds. 


his associates. Then he turned to me and 


| said: — 


While we talked my grasp on the big | 
bundle of papers loosened and some of | 


them fell to the floor. Gathering them up, 
one, a small slip yellow with age, attracted 
my attention. Somehow I seemed never 
to have seen it before. A glance, half-un- 
conscious, showed me that it was the execu- 
tion against the property in question, which 
had been issued seventeen years before. 
Still continuing my conversation with my 
client, I opened it, mechanically glancing 
over it for the endorsement of the order 
to levy on the land, which the law made 
necessary to the validity of such a docu- 
ment. There was the return of “no per- 
sonal property to be found”; the record of 
levy on the land, and the return of sale to 
Azariah Cooper, the highest bidder; but no 
order for levy to be made. Without that 
order entered on the execution itself, the 
levy was void, and our title good. 

I felt as if a load had been lifted off my 
shoulders. I had to wait a moment to col- 
lect myself and calm my countenance so 
that it might not express exultation, for a 
lawyer never knows what mine his enemy 
may have ready to explode beneath his 
feet. I turned, and said in as careless a tone 
as I could command : — 

“The plaintiff will try, your Honor.” 

My opponents were sitting about a table, 
looking as unconscious as if they had no 
interest in the case whatever; but their cli- 
ent, who sat near, was unable to repress his 
anxiety: he was unquestionably worried. 

“Ts the defendant ready?” asked the 
judge. 

Mr. Waring, the leading counsel for the 
defence, replied : — 

“We will call our witnesses and ascertain, 
your Honor.” 

He rose as he spoke and extended his 
hand for the papers, which I gave, reserving 
our subpoenas and the execution. He called 
his witnesses, and spoke in a low tone to 





‘“« | suppose you noticed that your witness, 
Masten, did not answer?” 

‘““We shall have to get along without 
him,” I replied composedly. 

Mr. Waring bent over the table, and the 
three lawyers literally put their heads to- 
gether. After a moment, Cooper was called 
on to add his carroty poll and troubled red 
face to the conclave. When the heads sep- 
arated, Waring said: — 

“Will your Honor allow me to confer a 
moment with my brother, Hardynge?” 

The Court nodded; and beckoning to me 
to follow, Waring led the way out of the bar, 
through the crowd, to one of the jury rooms. 

As we passed out, a young man splashed 
with mud approacHed me and asked for a 


moment’s conversation. Stepping inside 
with him, he said: — 
“Pardon me; my name is Archibald 


Williams. I am the son of the man who 
was the agent of Hook & Company at the 
Hill Mine, as it used to be called; now the 
Cooper Hill Mine. I have been looking 
over father’s papers for a week to see if 
I could find anything in reference to the 
matter. It has been on my mind for months, 
and I have hardly been able to sleep because 
of it. You see, it reflects upon father’s 
honor that he should have permitted the 
property to be sold when he had plenty of 
his principals’ money in his hand to pay the 
debt. Last night I happened to think of 
looking through a big pocket-book, a sort 
of wallet he used to carry. Here it is,” he 
continued. ‘I noticed a side of one of the 
compartments seemed stiffer than the other, 
and saw that a piece of thin cloth different 
from the rest of the linings had been pasted 
over it. Ripping this off, I found under it 
this paper, directed to Hook & Co., Phila- 
delphia. It is unquestionably in my father’s 
handwriting. I have ridden twenty miles 
this morning to give it to you, and hope I 
am not too late.” 
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I hastily ran over the paper and saw that 
it was a statement of the agent, fully sus- 
taining our hypothesis of the case as to 
Williams’ collusion with Azariah Cooper to 
prevent confiscation of the property. Thank- 
ing the young man, I asked him to remain 
within call, and entered the jury room where 
Waring was waiting for me. 

“Well,” he said, as he closed the door, 
“T see you know it’s all up with our case. 
Jackson thought we had better go on with 
the trial and see if you wouldn’t miss the 
point; but I saw when you kept back the 
execution, that you were not to be caught 
napping. I myself never knew the defect 
in title until a few days ago. I had the old 
County Court papers hunted up, knowing it 
would not do to stand upon the docket-order 
and the sheriff’s deed, and was surprised to 
find the order for levy had not been en- 
dorsed on the execution. It was a very 
careless thing on the part of Woodson, who 
was Cooper’s counsel then. It is pretty 
hard on Cooper, though, to lose such a 
property which he has so long thought his 
own.” 

“ Think so?” I asked. ‘ Did you know 
Williams’, the agent’s, handwriting?” 

* Perfectly.” 

“Ts that it?” showing him the letter. 

“Yes, there is no doubt about that,” ex- 
amining it closely. 

“Will you please read it?” 

Waring perused the letter carefully, turned 
it over and asked where it came from. I 
told him how it had come to my hand. 

“Well,” he said, with a look of disap- 
pointment. ‘I would not have expected 
it of Azariah Cooper. That accounts for 
his anxiety to compromise the case against 
our advice. If he had gone on the stand, 
you'd have surely bowled him over on cross- 
examination. He hasn’t the nerve to stand 
up toa lie. Well, it cannot be denied that 
he has greatly improved the property.” 





‘Perhaps; but a suit for mesne profits 
would break him all up. He has a very in- 
teresting family. I think an exposure would 
almost kill his wife and daughters.” 

“T’ll see what my client says,” I an- 
swered. “I suppose we are to have a ver- 
dict?” 

“ Certainly.” 

“ After that then, we will confer as to the 
terms to be allowed Cooper. Can you come 
to my room to-night? We can probably 
save his good name, at least. But I must 
consult my client and —and — my associ- 
ate.” A queer look came over Waring’s 
face, but I did not stop to explain. 

We returned into court, when Waring, 
after a word with his associates, said :— 

“It is agreed, if the Court please, that the 
jury shall return a verdict for the plaintiff, 
and that he have judgment according to the 
prayer of his complaint. A decree will be 
agreed on and submitted.” 

The clerk called the roll of jurors, em- 
paneled them in the case, and said : — 

«« Stephen Watkins, foreman, you say you 
find all the issues in favor of the plaintiff, 
under the charge of the court? So say you 
all?” 

The jurors bowed assent, and the famous 
case of Morris v. the Cooper Hill Mining 
Company was at an end. 

The crowd which had assembled in anti- 
cipation of hearing an interesting trial, dis- 
persed wondering what it all meant. 

On the way to our hotel, I introduced 


| young Mr. Williams, a fine manly fellow, to 


my client and his son, and was glad to see 
that both seemed much pleased with him. 
Mr. Morris went with me to my room, where 
I informed him of all that had occurred, 
which up to that moment had been as much 
of a mystery to him as to the crowd. 

‘“T knew Esther must be right,” was his 
placid comment. 

“ But the defect in the title would certain- 


“And received much profit from it,’ I | ly have been discovered if we had tried a 
year ago,” I answered, piqued at what 


replied. 
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seemed a reflection on my professional acu- 
men. 

‘Very probably,” he replied; “but Mr. 
Cooper’s reputation might also have been 
ruined, and his family disgraced.” 

“ You know them?” 

‘“‘T dined there once when I first came to 
look the matter up. Esther was with me at 
the time, and was greatly attracted by his 
young daughter. Her name is Estella, and 
similarity of names and tastes made them 
fast friends. We regretted the suit, which 
of course broke this friendship off.” 

“Well, it is for you to say what terms 
you will make with Cooper. He isn’t en- 
titled to any consideration, but—” 

‘“‘ He has been weak; I don’t think he is 
bad. But I must consult Esther before I 
decide on anything.” 

Two hours later he entered my room with 
a memorandum in his hand. 

“This is what Esther says,” was his com- 
ment, “and I suppose it will have to be so.” 

It was the first time I had heard him ex- 
press the least hesitancy about submitting 
to his daughter’s direction. In response to 
my look of inquiry, he said: — 

‘“‘T don’t see how I am to stand the sepa- 
ration from Willie.” 

The following were the terms imposed by 
the invisible counselor : — 

‘‘ Mr. Cooper to be allowed to retain ali 
that he has made by the operation of the 
mine, in consideration of having saved it 
from confiscation and greatly improved its 
value. 

‘William Morris, who has just graduated, 
and has a fancy for mining engineering, to 
be given two-thirds of the property on con- 
dition that he personally superintend its 
workings for three years. 

“Young Archibald Williams to be given 
one-third interest in it, on account of his 
father’s faithfulness and his own honesty.” 





‘Well, I declare,” I said after reading 
the terms, “she is rather liberal with your 
property.” 

‘““Oh, I don’t mind that,” was the answer; 
“it is just so much found in the dishwater, 
you know. Besides, all I have is Willie’s — 
now she is no longer here— but without 
him, — how shall I be able to speak with 
her?” 

I did not say it, but when I thought of 
the young young man’s nervous condition 
—he really looked haunted —I could not 
but admit the wisdom of the conditions im- 
posed, whether they came from another 
world or not. Two years afterwards, when 
he married Estella Cooper, and brought to 
the hungering father one who in part took 
the place of the lost daughter, I was inclined 
to accept the decision as worthy of the 
source claimed for it— especially as I learned 
that with more robust health the young 
man had ceased tobe a medium. Deprived 
of what had come to be a weakening influ- 
ence, this communion, or what he believed 
to be communion, with the departed, my 
client took greater interest in promoting the 
happiness of others, and from that time un- 
til his recent death, his life was one of the 
sweetest and noblest I have ever known. 

What is my opinion of the “ manifesta- 
tions” which I saw? Exactly what it was 
when they began, — that I have no key to 
the solution of the mystery nor any time to 
hunt for one. Inshort, I do not care a fig 
whether they were suggestions of the strong 
man’s own brain and heart, or of the dead 
daughter’s love, to which they were attrib- 
uted. 

That he was sincere in his belief I do not 
doubt, but I think in his later days he be- 
gan to question whether the messages were 
not unconscious reflections of his own 
thought, impressed on the susceptible mind 
of his son. 
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THE ORDEAL OF BATTLE. 


ANY a suit and many a crime were 


tried by the ordeal of battle, under | 
| on the South side of the place, being the right side 


the ancient judicial system, and until a com- 
paratively recent date, the ‘law books con- 
tained decisions of points arising on these 
contests. A report is given by Dyer’ of 
the manner of a preparation for one of 
these combats, in the time of Queen Eliza- 
beth, and we are sure our readers will be 
interested in its reproduction here :— 


‘‘Paramour chose the trial by battle and his 
champion was one George Thorne ; and the 


demandants’ champion was one Henry Nailer, a | 


master of defence. And the Court awarded the 
battle, and the champions were by mainprise and 
sworn to perform the battle at Tothill in West- 


minster, on the Monday next after the Utas of the | 
term, and the same day given to the parties, at | 


which day and place a list was made in an even 
and level piece of ground, set out Square sixty 
feet on each Side due East, west, north, and 
south, and a place or seat for the Judges of the 
Bench without and above the lists, and covered 
with the furniture of the same Bench in Westmin- 
ster Hall, and a bar made there for the Serjeants- 
at-law. 
day three Justices of the Bench, Dyer, Weston, 
and Harper, Welshe being absent on account of 
sickness, repaired to the place in their robes of 
Scarlet, with the appurtenances and coifs also. 
And there, public proclamation being three times 


lists, and then came before the Justices with three 
solemn congies, and there was he made to stand 


of the Court; and after that the other champion 
was brought in like manner at the south side of 
the lists, with like congies, etc., by the hand of 
Sir Henry Cheney, Knight, etc., and was set at 
the north side of the bar ; and two Serjeants being 
of counsel of each party in the midst between 
them. This done the defendant was solemnly 
called again, and appeared not, but made default, 
upon which default Barham, Serjeant for the ten- 
ant, prayed the Court to record the nonsuit, which 
was done. And then Dyer, Chief Justice, recit- 
ing the writ, count and issue, joined upon battle 
and the oath of the champion to perform it, and 
the fixing of the day and place, gave final judg- 
ment against the demandants, and that the tenant 
should hold the land to him and his heirs forever, 
quit of the said demandants and their heirs for- 
ever; and the demandants and their pledges, to 
prosecute in the Queen’s mercy, etc. And then 


| solemn proclamation was made that the cham- 


And about the tenth hour of the same 


made with an Oyes, the demandants first were | 


solemnly called, and did not come. After which 
the mainpernors of the champion were called 
to produce the champion of the demandants first, 
who came into the place apparelled in red sandals, 
over-armour of leather, bare-legged from the knee 
downward, and bare-headed and bare arms to the 
elbow, being brought in by the hand of a Knight, 
namely Sir Jerome Bowes, who carried a red bas- 
ton of an ell long tipped with horn, and a yeoman 
carrying a target made of double leather ; and they 
brought in at the North side of the lists, and went 
about the side of the lists until the middest of the 


1 [owe and Another v. Paramour, Dyer, vol. 111, fol. 301, 
13 Eliz. (A. D. 1570). 





pions and all others there present (who were by 
estimation about four thousand persons) should 
depart, every man in the peace of God and the 
Queen. And they did so cum magno clamore 
Vivat Regina.” 


It is stated that the Queen ordered that 
this wager_of battle should not take place, 
and compelled the parties to come to terms 
by which Paramour retained his land and 
Lowe received a sum of money __ But in or- 
der that Paramour’s title should be made 
secure, it was arranged that the performance 
of a battle should be prepared and that de- 
fault should be duly made. After which 
Nailer offered to the Chief Justice to play 
Thorne half a dozen rounds for the diversion 
of the Judge and the spectators. Thorne, 
however, who had much power but little 
skill, declined, saying he came to fight and 
not to play. 

The Chief Justice then commended 
Nailer for his courage and broke up the 
Court. 
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CURRENT TOPICS. 


THE REVISED REPORTS.—The most readable 
part of Sir Frederick Pollock’s «* Revised Reports” 
is the prefaces, in which one always finds something 
striking, frequently brilliant. In remarking on Lord 
Byron v. Johnston, vol. 16, p. 135, he says: ‘* Lord 
Eldon has often been called hard names (unduly, as 
most lawyers think) for depriving Shelley of the cus- 
tody of his truly begotten children; I am not aware 
that the world of letters has ever given him due credit 
for helping Byron to repudiate the spurious offspring 
which some private bookseller sought to father on 
him.” Of Douglas v. Scougall, vol. 16, p. 72, he 
says: ‘¢ That was a merry and provident master of 
the good ship «North Star’ of Leith, who used up 
a great part of his log-book for making cartridges.” 
Again: ‘* The long war-time is over, but we still hear 
echoes of it in the courts.” From Taylor v. Curtis, 
p. 686, we learn how the British véssel «* Hibernia” 
repulsed, with only twenty-two men and six guns, our 
American privateer, carrying twenty-two guns and a 
hundred and twenty-five men,— more than five to one 
in men and a gun for every man of the «* Hibernia’s” 
crew. ‘* This must have been a brilliant affair. Our 
people did not commonly find the Americans too easy 
to deal with, even on equal terms. We have now 
taken the better way of feasting instead of fighting 
together, and this year the visit of the « Chicago’ 
to our waters has enabled us to recognize Captain 
Mahan’s position as an authority on naval strategy 
by the eminently British methods of giving him and 
his fellow officers a solemn dinner, and sending him 
home a Doctor of Civil Law, though certainly not a 
sea lawyer.” This is what one always gets for patting 
John Bull on the back. So Mr. Bayard’s declaration 
that this country is the best customer of Birmingham 
was received with cheers that almost rent the little 
island. We guess that the privateer must have been 
carrying those twenty guns as ballast or freight. 

In the preface to vol. 23, the learned editor points 
out that Lord Eldon’s judgment in the famous case of 
Shelley v. Westbrook, which deprived the infidel 
poet of the custody of his infant children, proceeded 
more upon the poet’s practical than upon his theo- 
retical infidelity, as he had deserted his wife, was co- 





habiting with another woman, and wished to gain his 
offspring in order to educate them in his own unbe- 
lief. Of this the light horseman of the «+ London 
Law Journal ” says : — 

“ How many persons of that strange drama live again! 
Old Westbrook, the Mount Street eating-house keeper, the 
pretty Harriet, the clever Mary Godwin, and last, not least, 
the extraordinary being, ‘ Bysshe.’ ‘ Beautiful, ineffectual 
angel’ Matthew Arnold calls him. To Lord Eldon the 
poet appeared in much darker colours. Lord Eldon had 
some old-fashioned prejudices, but he was far from intoler- 
ant. He could allow that an Unitarian did not necessarily 
make a bad citizen, and, if Shelley would have kept the 
sentiments of Queen Mab locked in his own breast, perhaps 
he might have let him have his children; but Shelley was one 
who would spread his light — lurid light too often—in 
season and out of season with a passionate insistence, and 
acted out his principles with an amazing amount of con- 
sistency and inconsistency. The climax was reached when 
he invited Harriet —the derelict —to join him and Mary 
ona tour in Switzerland. All Professor Dowden, who 
knows most about it, can find to say for this saviour of 
society is that he was always in morals a child. It is quite 
certain that there was never any one worse fitted for paren- 
tal responsibilities than this intellectual but ‘ineffectual 
angel.’” 

In the same preface Sir Frederick refers to «* Lau- 
rence v. Smith, p. 123, in which Eldon laid it down 
‘«that the immortality of the soul is one of the doc- 
trines of the Scriptures” — which Sir Frederick says 
**seems, in that unqualified and universal force, a 
disputable piece of theology; and «that the law 
does not give protection to those who contradict the 
Scriptures,” and refused to restrain the pirating of a 
book alleged to be unorthodox, until that question 
had been settled at law. +‘ This case never has been 
disapproved,” says the editor in a note to it, «+ but 
the doubt whether there can be copyright in a 
book impugning scriptural doctrines in decent and 
modest language would now hardly be felt by any 
court of justice in any English-speaking country.” 
In another note he points out that Eldon refused to 
restrain the pirating of Byron’s «« Cain ” on the same 
ground. In this volume is the case of The King v. 
Davison, holding that a judge at m7s? prius may fine 
a defendant for contempt in his address to the jury. 
The judge in question was Best, and the defendant 
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was on trial for blasphemy. Best warned him not to 
revile the Christian religion or attack persons not be- 
fore the court. Davison started off by saying that 
no barrister would undertake to defend an honest 
cause likehis. Best again warned. Davison replied, 
*« My lord, if you have your dungeon ready, I will 
give you the key.” Best fined him £20 for that. 
Davison then asserted that deists regarded the Scrip- 
tures as derogatory to the honor of God, destructive 
of morality, and opposed to the best interests of so- 
ciety. Fine of £40 forthat. Then Davison said: 
‘* The Bishops ” — we don’t believe he said it with a 
capital B—<* are generally skeptics.” Fine of £40 
for that. All the judges, including Best himself, gave 
opinions. Best said he had taken the fines off, upon 
the defendant’s submission, and that seems to be the 
only sensible thing he did. This report is curious 
reading three-quarters of a century after the event. 

Of Brittain v. Kinnaird, vol. 21, p. 680, the editor 
says it ‘* reminds one irresistibly of a couplet in Ley- 
cester Adolphus’s eclogue ‘ The Circuiteers’ (see L. 
© K., 3, 239) >— 


“«¢ Let this within thy pigeon-holes be packed, 
A choice conviction on the bum-boat act.’ 


‘¢ But as this case was twenty years earlier than the 
poem (or at any rate its production at the Grand 
Court of the Northern Circuit), we can hardly suppose 
that it was present to the learned and ingenious 
writer’s mind.” Of Gladding v. Yapp, vol. 21, p. 
278, he remarks: ‘* The ungallant testator who said 
of his sister that she was ‘ no scholar and only a wo- 
man,’ did not show any superior capacity in making 
his own intentions clear.” 

We sympathize with Sir Frederick’s prejudice 
against commas, as indicated in his preface to vol. 
22, although it must be confessed that he is ex- 
tremely ascetic in his use of them; and we agree 
with him that «* such” as a demonstrative is an ‘ill 
word,” 

In that preface he observes: ‘«* Among the more 
innocent vanities of the time we meet with a ‘car- 
riage called a Dennett (see at p. 507), which appears 
from the Oxford English Dictionary, 8 v., to have 
been some slight variation of a gig.” This word is 
given in the Century Dictionary, and defined in the 
same way, by reference to a passage from Theodore 
Hook. 

In the preface of vol. 14, speaking of Dempster v. 
Cleghorn, p. 102, involving a servitude of playing 
golf, he quotes from Lord Eldon’s opinion, that 
‘this game of golf was a useful exercise, and ap- 
peared to be a very favourite pastime in North 
Britain,” and adds: «* South Britain has now been 
led captive in the matter of golf; even among the 
learned professions one may hear talk of niblicks and 





mashies, and those rugged names to our like mouths 
grow sleek!” 

In the preface to vol. 13 he very irreverently speaks 
of Lord Eldon’s « declining into his senile manner 
of interminable doubt.” One would suppose that at 
whist his lordship would have taken every trick. 

Inthe preface to vol. 11, he quotes from Best’s 
arguments in the O. P. riot case, Clifford v. Bran- 
don, p. 731: ‘* Bells and rattles may be new to the 
pit, but cat-calls, which are equally stunning, are as 
old as the English drama.” 

Of Blewitt vw. Marsden, vol. 10, p. 284, a case of 
a sham plea ofa judgment pretendedly recovered in the 
Court of Piepoudre in Bartholomew Fair, he observes 
that ‘there is a kind of grotesque heroism in the 
junior bar amusing itself with putting sham pleas 
on the files of the court while England was standing 
almost alone against the victor of Austerlitz.” 

In the preface to vol. 7 we are enlightened by 
the information that the phrase ‘‘make a decis- 
on” is ‘out of use with us,” but ‘* readers who 
may think it an Americanism” are referred to two 
instances of its use by Lord Eldon. That certainly 
is not in its favor. 

In the preface tovol. 6 he says: ‘* Ex-farte Softly 
(p. 329) will be more likely to remind the student of 
‘ Peter Simple’ than of anything he has seen in re- 
cent law books. But the common law power of 
impressing men for the navy, though dormant, has 
never been abrogated.” Some things die in England 
without proclamation. 

In the preface to vol. 4 he tells of an editor of a 
Biblical dictionary who, under the title of «* Deluge,” 
simply said, «‘ See Flood,” and when he came to 
«* Flood,” simply said, «* See Deluge.” This prac- 
tice is not without following in the present day among 
legal digesters. 

Thus we have backed through Sir Frederick’s pref- 
aces. It only remains to add that he is continually 
finding necessity for explaining to some fault-finder 
why he has left out this, that or the other decision. 
If Sir Frederick will consent to receive a suggestion 
from a somewhat mature American editor, he will 
find it the easiest and the safest course, in the long 
run, never to explain and never to apologize, for the 
former does not elucidate and the latter does not 
satisfy. 


«¢ LEADING IN LAW AND CuRIOUS IN CouRT.” — 
Such is the curious title of a very curious law-book, 
of some fifteen hundred pages, compiled by Benjamin 
F. Burnham, and published by Banks & Brothers, of 
Albany, N. Y. It is evidently the result of a vast 


amount of reading and of systematic commonplacing 
for many years. Hardly anything striking, novel, 
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curious or humorous in the domain of the law seems 
to have escaped the keen observation of the author, 
and the two principal sources of information of this 
kind in this country —the «+ Albany Law Journal,” 
and the GREEN BAG — have been largely drawn upon. 
There are one hundred and seventy-five pages of 
biography and anecdote of leading lawyers, arranged 
alphabetically, mostly very well conceived, although 
several of the sketches are somewhat inadequate, as 
for example, those of David Dudley Field, Alexander 
Hamilton and Nicholas Hill. In this department there 
is a very considerable amount of unfamiliar and in- 
teresting information, Forty pages are devoted to 
‘«Lingo,” including definitions; and this is a very 
agreeable chapter. A chapter of fifty pages, entitled 
«« Episodes,” is the weakest part of the book, and 
might have been omitted, as smacking too much of the 
newspaper, and as rather below the dignity of the 
remainder. There are other chapters on Judges, 
Jurors, Criers and Constables, Witnesses and Evi- 
dence, Litigants, Reporters and Curious Laws. This 
forms the first part. The second part, entitled «* Curi- 
ous Cases,” is a rich mine of strange suits, concern- 
ing various subjects, from animals to Witchcraft, in- 
cluding the fruitful heads of Negligence and Torts, 
and the very amusing topic of Sunday (which is com- 
paratively slightly treated in fourteen pages). This 
portion of the work will prove of solid use. The cases 
therein chronicled form a table covering thirty-two 
pages in double columns in fine type, and are stated 
in a remarkably clear, concise and accurate, and at the 
same time readable manner. Indeed, Mr. Burnham 
(who has done much reporting) herein evinces a talent 
that is exceptional andadmirable. Probably no seri- 
ous law-book ever before stated so much law and 
stated it so well in the same space, and this part of the 
book alone should commend it to the patronage of 
that part of our profession (small, let us hope) that 
have no sense of humor, or think it out of place in 
the law. Onevery page the work affords abundant 
evidence of good scholarship, liberal reading in many 
departments, and indefatigable research. The style 
is marred only by an occasional tendency (possibly 
learned from the present writer) to bad puns. One 
of the best quoted puns is attributed to one of the 
strangest legal characters who ever flourished in this 
country. Inan election case, in the city of New York, 
Judge Brady remarked, ‘+ All we want is an honest 
count.” ‘«* Thereupon arose in the bar a tall, strange 
figure, put his hand on his heart, bowed low, and in 
sepulchral tones said, «‘ « May it please the Court, Ecce 
Homo !’” \t was undoubtedly a perfectly unconscious 
pun. Inhis paragraph on ‘+ Hibernicisms in Statutes,” 
Mr. Burnham has omitted the funniest that ever was, 
which he might have found in an early volume of the 
«* Albany Law Journal.” It is in the New York statute 





allowing commutation of, and deduction from terms of 
sentence to imprisonment, so many months in a year, 
when earned by good behavior. The act closes with 
a saving clause that it shall not apply to the case of 
any person sentenced to imprisonment for the term of 
his natural life. Mr. Burnham’s reminder of the group- 
ing in statutes of «‘ infants, lunatics and married wo- 
men,” is surpassed by an old New York law which ex- 
empted from taxation ‘‘ priests, paupers, lunatics and 
idiots.” The volume is furnished with a most excellent 
index of eighty-six pages, the only defect in which, 
so far as we can discover, is one that is extremely 
flattering to the present writer, namely, a failure to 
cite more than a third of the references in the text to 
the present writer. Mr. Burnham is quite excusable 
for getting tired of it, and we only hope that the nu- 
merous references in question may not discourage any- 
body from buying his book. We venture to say that, 
aside from this matter, the volume will prove as well 
worth the price as any ever issued, and of more per- 
manent value than most, for wit and humor never go 
out of fashion, and the cases cited are mostly of a 
perennial character. 





NOTES OF CASES. 


NEGLIGENCE OF THEATER OwNERS. — In Butcher 
v. Hyde (curious collocation of names!) , 10 Misc. 275, 
the city court of Brooklyn held the defendant liable 
for an injury to an old lady who tripped on a loose 
rubber covering of the stairs of his theater. In a re- 
cent New York case, where a spectator fell from the 
top gallery into the pit, it was held that the owner 
was under no duty to put a railing on top of the par- 
apet, although the seats were on an incline of thirty 
degrees. This reminds one of the anxious Israelite, 
whose young son fell from the gallery into the pit, 
and who leaned over the parapet and cried, ‘‘ Shakey! 
come out of dat! It costs a tollar town there! ” 


MENTAL SUFFERING. — The Texas doctrine that 
damages are recoverable for mental suffering caused 
by the failure to deliver a telegram, calls out a vigor- 
ous protest in Francis v. Western U. Tel. Co., 58 
Minn. 252, where the Court observe: ‘* The « Texas 
doctrine’ has been favorably referred to in many of 
the more recent text-books, but the Bench and Bar 
will understand of how little weight as authority most 
of these books are, written, as they very frequently 
are, by hired professional book-makers of no special 
legal ability, and who are usually inclined to take up 
with the latest legal novelty for the same reasons 
that the newspaper men are anxious for the latest 
news.” ‘*No lawyer as yet seems to have had the 
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temerity to present such a case to a court of last re- 
sort in any of the Eastern or Northwestern States.” 
(Possibly because the inhabitants of those States are 
less emotional than those of the Southern and South- 
western.) The Court call it a «* Pandora box,” and 
predict that if it were established, «‘ the chief busi- 
ness of mankind might be fighting each other in the 
courts.” The doctrine, it seems, prevails in Ala- 
bama, Kentucky, Tennessee, North Carolina, and 
Indiana, but is discarded in Georgia, Mississippi, 
Florida, Missouri, Kansas, Wisconsin, the Dakotas, 
Arkansas, and in the lower Federal courts. The 
Texas doctrine was recently extended to a case 
where an express company failed to transport by a 
shorter possible route than its usual one, and it being 
late for the prepared obsequies, was ‘+ buried darkly 
at dead of night,” only twenty-five or thirty persons 
being present, and no view of the body being prac- 
ticable except the face through the glass. A verdict 
of $2,000 for mental anguish was approved. (Wells, 
Fargo & Co.’s Express v. Fuller, 35 S. W. Rep. 
824.) In a late North Carolina case a verdict of 
$2,000 for mental suffering was sustained. 


ANIMALS. —In our assumed position of general 
protector of animals at law, we have two English 
cases to report which have a humanitarian aspect. 
One of these, in a lower court, decides that one may 
not set poisoned meat to kill cats trespassing on his 
pigeon-house. He may not do so at common law, 
and he clearly may not do so under a statute permit- 
ting the laying of poisoned meat to destroy rats, 
mice, and such small deer. If he had caught the 
cat 7x flagrante delicto doubtless he might have slain 
it, but he must sit up o’ nights and watch his oppor- 
tunity. Truly the cat has nine lives. The other 
case (Osborn v. Chocqueil [1896, Q. B.], 31 L. J. 
384) holds that one may not recover damages for 
the bite of a dog upon proof that the owner knew 
that the beast had worried a goat todeath. Russell, 
L. C. J., and Wills, J., were of opinion that it 
must be shown that the dog had a ferocious dispo- 
sition toward mankind. 


SCRIPTURE IN Court. — In Peabody v. State, 72 
Miss. 104, a conviction of being a common prosti- 
tute was affirmed upon the authority of Solomon. 
The Court said: ‘* The character of these appellants 
was graven with ‘the point of a diamond on the 
rock forever,’ some centuries since, by an unerring 
artist, as will at once be seen by the marvelous cor- 
respondence between that character, as thus sketched, 





and as reflected in this record.” Then the greater 
preacher, Whitfield, J., quoted Proverbs, chap. vii, 
6-23, and concluded: ‘* The portrait is accurate ; its 
colors have lost none of their vividness in the lapse 
of centuries; and upon the authority of this great 
text, reflected in all the text-books and decisions, 
the judgment is affirmed.” It is rather rough to 
convict one of being a common prostitute upon the 
authority of the concubinous Solomon. 


‘* PLACES OF ACCOMMODATION AND AMUSEMENT.” 
— In Cecil v. Green (Illlnois Supreme Court), 43 N. 
E. Rep. 1104, it was held that a druggist’s shop is 
not ‘*a place of amusement or accommodation,” 
within a statute prohibiting the denial of any person 
of «+ the full and equal enjoyment of the accommo- 
dations, advantages, facilities and privileges of inns, 
restaurants, eating-houses, barber-shops, public con- 
veyance on land or water, theaters and all other 
places of accommodation and amusement,” and that 
the penalty provided by the statute could not be re- 
covered from a druggist who refused to sell a glass of 
soda-water to a colored person. The Court applied 
the maxim ejusdem generis, and observed: ‘* Such 
a place can be considered a place of accommodation 
or amusement to no greater extent than a place 
where dry goods or clothing, boots and shoes, hats 
and caps, or groceries are dispensed. The personal 
liberty of an individual in his business transactions, 
and his freedom from restrictions, is a question of 
the utmost moment; and no construction can be 
adopted by which an individual right of action will 
be included as controlled within a legislative enact- 
ment, unless clearly expressed in such enactment, 
and certainly included within the constitutional lim- 
itation on the power of the legislature. Nothing in 
this provision requires a physician to attend a pa- 
tient, a lawyer to accept a retainer, a merchant to 
sell goods, a farmer to employ labor, unless of his 
own volition, regardless of any reason, whether 
expressed or not.” 


ILL-FAME. —In State v. Plant, 67 Vt. 454; 48 
Am. St. Rep. 821, it was held that under a statute 
punishing the keeping of a house of ill-fame, it is not 
necessary to show its bad repute. The contrary, 
said the court, ‘‘ amounts to saying that however bad 
the house is in point of fact, it is no offense under 
the statute to keep it if it has not an ill fame. This 
is keeping clean the outside of the house, while the 
inside is full of prostitution and lewdness. Certain 
ancient sects did like things, and a woe was pro- 
nounced upon them for it by the highest authority.” 
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Communications in regard to the contents of the Magazine should be addressed to the Editor, 
HoRACE W. FULLER, 15% Beacon Street, Boston, Mass. 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of inter- 
est to the profession; also anything in the way 
of legal antiquities or curiosities, facetie, anec- 
dotes, etc. 


LEGAL ANTIQUITIES. 


In the year 1598, Sir Edward Coke, then 
Attorney-General, married the lady Hatton, ac- 
cording to the book of Common Prayer,’ but 
without banns or license ; and ina private house. 
Several great men were there present, —as Lord 
Burleigh, Lord Chancellor Egerton, etc. They 
all, by their proctor, submitted to the censure of 
the Archbishop, who granted them an absolution 
from the excommunication which they had in- 
curred. ‘The act of absolution set forth, that it 
was granted by reason of penitence, and the act 
seeming to have been done through ignorance of the 
law. 





o————— 


FACETIAE. 


An honest old blacksmith down in Texas, 
despairing of ever getting cash out of a delin- 
quent debtor, agreed to take his note for the 
amount due. The debtor wished to go to a law- 
yer and have the document drawn up, but the 
knight of the anvil, who had been a sheriff in 
days gone by, felt fully competent to draw it up 
himself. This he proceeded to do with the fol- 
lowing result : — 





“On the first day of June I promise to pay | 


Jeems Nite the sum of eleving dollars, and if said 


note be not paid on the date aforesaid, then this | 


instrument is to be null and void and of no effect. 
Witness my hand, etc.” 


Lorp Noresury had frequently observed a low 
prisoners’ attorney touting in the dock for busi- 
ness amongst the prisoners, and was determined 
to punish him. So, on one occasion, as the 





attorney was climbing over the rails of the dock, 
after conferring with the prisoners, his lordship, 
pretending to mistake him for a prisoner, called 
out to the gaoler : — 

“‘Gaoler, put that man back—one of your 
prisoners is escaping.” 

Whereupon the gaoler thrust the lawyer back 
into the dock ; but having worked his way to the 
front of the dock, he addressed the judge, when 
the following conversation took place between 
them : 

ATTORNEY. — “ My lord, there isa mistake. I 
am an attorney.” 

Lorp Norsury. — “I am very sorry, sir, in- 
deed, to see a gentleman of your respectable posi- 
tion in the dock as a prisoner.” 

ATTORNEY. — “ But, my lord, I have not com- 
mitted any crime.” 

Lorp Norbury. — “ Oh, sir, I have nothing to 
say to that; shat must be decided by a jury of 
your countrymen.” 

ATTORNEY. —“ But, my lord, there is no charge, 
no indictment against me.” 

Lorp Norsury. — “ Then, sir, you will be dis- 
charged by public proclamation at the end of the 
assizes. (To the gaoler.) Gaoler, put back that 
prisoner.” 

Whereupon the officer thrust back the limb of 
the law, and kept him until the rising of the 
Court, when his lordship sent to the gaoler a 
message instructing him to let him out. 


IN an examination of a talesman as to his 
qualifications to serve as a juror, the following 
question was put : — 

“‘ If, after you had heard all the evidence in 
the case, you had a reasonable doubt as to 
whether or not the defendant was guilty, that is, 
you could not make up your mind conclusively 
that he was guilty, what would you do?” 

THE WOULD-BE JUROR (after reflection) : “ Vell, 
under them circumstances, I would disagree.” 
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Jupce. — “I see by the records that you have 
been here before for treating your mother-in-law 
cruelly. Were you punished?” 

PRISONER (mournfully). — “ Yes, your Honor, 
but not by the Court.” 


Har a century ago the Common Pleas Court 
sitting at Syracuse, New York, heard discussed 
the question whether a coffin was cabinet ware. 
A furniture dealer had given a note “ payable in 
cabinet ware,” and having quarreled with the 
holder of the note pending its maturity, finally 
tendered a coffin. Much testimony was given 
as to what was meant by “cabinet ware” ; but 
the county judge finally decided that a coffin 
answered the description, on the plea that it was 
a lasting clothes press. Whereupon the victim 
of the cabinet maker shrouded himself in the 
gloom of a bill of costs. 


Tue late Judge Amasa J. Parker of Albany 
was as waggish as he was learned. Having had 
a five days’ trial of a breach of promise case, the 
jury disagreed and averred that a verdict was 
impossible. Said Judge Parker, “This is un- 
fortunate ; and I am sorry for the uncomfortable 
night you have passed; but I have a circuit 
term to hold in New York which cannot take | 
longer than a fortnight, when I shall return to 
receive your verdict, if by that time you have 
reached one. Meanwhile I shall direct the 
Sheriff to make you as comfortable as circum- 
stances will permit.” The foreman stared at his 
fellows, and they glared at him: but the foreman, 
recovering his presence of mind, scurried up and 
down the row of double sixes, and in a few 
minutes announced a verdict for the defendant. 
But the fair plaintiff obtained from the appellate 
court a new trial,on the novel ground that the 
Judge had coerced the jury. 





NOTES. 


RECORDER GorF of New York City declines to 
allow a recommendation to mercy by a jury to 





become matter of record, thus following an Eng- | 
lish custom ; but in 1856, before one of his pre- | 
decessors, a jury recommended, with a verdict of | 
guilty, that the convict receive the longest sen- | 


tence. This was placed upon the record as 
showing the responsibility for it. 


In a recent trial of an indictment against a 
fat-rendering establishment in Long Island City, a 
complaining witness on cross examination was 
asked how strong was the odor. He replied ina 
very decided tone, “So strong that it often 
stopped my clock.” So a nuisance can become, 
as well as procrastination, a thief of time. 


THE following is one of the head-notes to the 
case of Barrow v. Richard, 8 Paige, 351 :—“A 
very highly co/ored description of the noxious ef- 
fects of coal-dust, in a sworn bill in chancery, al- 
though somewhat poetical, cannot be treated by 
the court as a mere poetic fiction, but upon de- 
murrer to the bill, such coal-dust will be con- 


| sidered a real nuisance.” 


“The Chancellor: ‘The allegation in the bill 
on this subject, though it is a little poetical, can- 
not be considered a mere poetical fiction; as it 
is sworn to by the complainant and is admitted 
by the demurrer. He there stated that large 
quantities of volatile and offensive dust and smut 
from the coal rise in the air, and are diffused by 
the wind, into the premises of the neighboring in- 
habitants. And in spite of all their care, such 
coal-dust and smut not only settles upon their 
walks and their grassplats, but also on their frag- 
rant plants and flowers, “‘ beclouding the bright- 
ness and beauty which a beneficent Creator has 
given to make them pleasant to the eye, and 
cheering to the heart of man.’”’ But what must 
be still more offensive to the ladies of the neigh- 
borhood, “this filthy coal-dust settles upon their 
doorsteps, thresholds, and windows, and enters in- 
to their dwellings, and into their carpets, their 
cups, their kneading-troughs, their beds, their 
bosoms, and their lungs; discoloring their linen 
and their otherwise stainless raiment and robes of 
beauty and comfort, defacing their furniture, and 
blackening, besmearing and injuring every object 
of utility, of beauty, and of taste.” Making all 
due allowance for the co/oring which the pleader 
has given to this naturally dark picture, it is per- 
fectly certain that this keeping ofa coal-yard up- 
on any of these lots is a business omensive to the 
neighboring inhabitants, according to the spirit 
and intent of these restrictive covenants.” 
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Ler no young lawyer be timorous because of 
stage fright on his first argument or jury address. 
We have it from Cicero thus : “ When I was young 
at the forum, I was so faint at opening an im- 
peachment, and so confused in utterance, that 
Quintus Maximus laid me under an infinite obli- 
gation by dismissing the court as soon as he saw 
me totally debilitated and half dead from fear.” 
John A. Collier along in the forties had become 
one of the most eminent jury lawyers in New 
York State, and renowned for ease in speech and 


eloquence, yet on first arguing a case in court at | 


Binghamton he began by addressing the bench 
of judges as “ gentlemen of the jury,” changed it 
to “ fellow citizens,” and proceeded under painful 
embarrassment. When he concluded what he had 
to say, he turned to the nearest lawyer and said 
audibly, “Do you know where I can charter a 
knot-hole for a few hours?” Which the Judge 
overhearing, smilingly and assuringly said, hav- 
ing noticed Collier’s embarrassment, ‘ Never 


mind the knot-hole, young man, for you may 


have given us a loop-hole for a decision in your 
favor.” 


DunNING, afterwards Lord Ashburton, the oppo- 
nent of Webster in the diplomatic boundary 
affair, on his first speech entirely broke down 
and was obliged to retire, his opposing barrister 
saying aside, “Stage fright has undone young 
Dunning.” 


Jupce Benton of western New York, while 
walking towards the town court-house, was joined 
by a farmer who said, ‘“ My name is Benton, too, 
and I have a case before you to-day.” 

“Oh, in that case,” said the Judge, at once 
divining the object of the familiarity, “Oh, in 
that case, I shall have to excuse myself, for I 
must not preside over the case of a relative.” 
Later, when court opened, the litigant, who 
meanwhile had consulted with his attorney, sidled 
up to the Bench and softly said to Judge Benton, 
‘“‘T find after all, Judge, that our families are not 
related. The Judge, speaking out loudly, rejoined, 
‘1 am very glad to hear that, for I should greatly 
dislike to be a relative of a suitor mean enough 
to attempt influencing a judge.” Nevertheless, 
the latter, during hearing of the chagrined man’s 
case, treated it with marked impartiality. 





| 
| 


JupGE MarTIN GROVER, a very witty member of 
the old Court of Appeals in New York, while he 
was a Supreme Court judge at nisi prius, neatly 
turned a sophistic point made by a lawyer and 
asked, “‘ What do you think of that?”’ The latter 
was a man of great presumption and of rude 
humor, and he answered, “I think it’s all in my 
eye, Betty Martin” — punning on the christian 
name of the Judge, who, without the slightest 
sign of annoyance at the vulgar familiarity, said, 
“The phrase you used has an ecclesiastic origin 
—do you know it?” Upon which the lawyer, 
recalled to his better self by the reproving silence 
in the room, responded that he did not. When 
Judge Martin Grover, with the humorous twang 
peculiar to his voice, added: “ An English sailor 
at Gibraltar on a Sunday, which happened to be 
the saint’s day of Saint Martin, attended the 
Catholic Cathedral, where was sung a mass in 
which continually recurred the refrain of the 
Latin hymn ‘Ah mihi beati Martini,’ which was 
intoned very frequently. When the sailor re- 
turned to mess and was asked how he liked the 
service, he said ‘there was too much all my eye 
Betty Martin’—for so the Latin words had 
sounded to him. And practically you, in using 
the phrase, have called me the beatified Martin, 
for which compliment I thank you. Now pro- 
ceed with your case.” 


Ir is not generally known to the legal pro- 
fession that the poet Tom Moore, when the court 
in his day laid down the dictum “greater the 
truth, greater the libel,” thus apostrophized it :— 


A jury — saints all snug and rich, 
And readers of virtuous Sunday papers — 
Found for the plaintiff. On hearing which 
The devil gave one of his loftiest capers. 
For oh, it was nuts to the Father of lies 
(As this wily fiend has been named in the Bible) 
To find it thus settled by judgment so wise 
That the greater the truth, the worse is the libel. 


THE Jarndyce suit commemorated by Dickens, 
was, as he told his namesake son, suggested as to 
its continuity by the Berkeley peerage case, that 
began in 1416 and ended in 1609 —a contest 
over the castle and barony of Lord Berkeley. 
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LITERARY NOTICES. 


THE complete novel in the July issue of LipPiN- 
cott’s is **A Judicial Error,” by Marion Manville 
Pope. It is a strong story, based on a murder for 
which the wrong man was convicted and hanged. 
He has a friend who determines to prove his inno- 
cence, and does it. This plot involves some excit- 
ing scenes and situations, and the author has not 
been slow to improve her opportunities. 


THE BosTONIAN for July opens with the important 
announcement that, beginning with the August 
number, the publication will henceforth be known 
as the NATIONAL MAGAZINE. This step is emi- 
nently well-advised, as the magazine itself has for some 
time been a coming periodical in the cosmopolitan 
field, but has been handicapped considerably by the 
local character of its original name. The leading 
article in importance in the current issue is an ac- 
count of «¢ The Recent Olympian Games,” by George 
Horton, the American consul at Athens. Photo- 
graphs taken on the spot form the illustrations. 


Epwin LAWRENCE GODKIN contributes to the July 
ATLANTIC a striking paper entitled the «‘ The Real 
Problems of Democracy.” This article is written 
apropos of Mr. Lecky’s recently published book, 
‘* Democracy and Liberty.’”’ To this subject Mr. 
Godkin brings an unusual fund of information, and 
he writes in a manner at once so comprehensive and 
so clear, that his contribution becomes one of the 
most notable magazine articles of the month. 


‘¢ THE Declaration of Independence in the Light 
of Modern Criticism,” by Moses Coit Tyler, Professor 
of History in Cornell University, possesses a well- 
considered timeliness as the opening article in the 
NorTH AMERICAN REVIEW for July. Professor Tyler 
discusses this venerable and ‘classic statement of 
political truths” from many standpoints, but always 
in a loyal and patriotic spirit. A strikingly suggest- 
ive topic is most ably treated by the Hon. Charles 
W. Stone. In ** A Common Coinage for all Na- 
tions,” Mr. Stone advocates a coinage universal in 
character, stable and permanent, based strictly on 
international compact, and that would carry the 
badge of civilized life into every clime. 


In addition to Mrs. Humphry Ward’s serial, the 
July number of THE CENTuRY contains the first part 
of Mr. Howells’ new novelette, «‘ An Open-Eyed 
Conspiracy,” characterized as ‘‘An Idyl of Sar- 





atoga”; a story of Georgia by Richard Malcolm 
Johnston ; a romance of the Chinese quarter of San 
Francisco, ‘‘ The Pot of Frightful Doom,” by Chester 
Bailey Fernald, author of ‘* The Cat and the 
Cherub”; a story of New England life by Frank 
Pope Humphrey, ‘called «* A Comedy of War,” be- 
sides a group of crisp little allegories by Mrs. Edith 
Wharton of Newport, under the title «*‘ The Valley 
of Childish Things, and other Emblems.” 


SENATOR HENRY CABOoT LODGE, in the July 
HARPER’S, does not acquit American politicians of 
corruption, but he does show that they are not alone 
in their fraudulent practices. He arraigns the Eng- 
lish politicians for dishonesty in elections, and the 
British public for brutality and personal vindictive- 
ness in campaigns. Senator Lodge's authorities for 
his criticisms are his personal observation and the 
leading British newspapers. His article, in short, 
holds up a ‘horrible example” from which Amer- 
ican politicians and political newspapers could take 
profitable warning. 


THE most thorough and authentic study of William 
McKinley’s character and career that has yet ap- 
peared in periodical literature is contributed to the 
July REviEw oF Reviews by Mr. E. V. Smalley, 
the well-known journalist, whose intimate knowledge 
of Republican party politics and long acquaintance 
with the public men of Ohio render him peculiarly 
adapted for such a task. Mr. Smalley was himself 
born and reared on the ‘* Western Reserve,” only 
forty miles from McKinley’s Poland home, and he 
writes with full personal knowledge of the Major’s 
early environment. The article is well illustrated. 


ONE is always sure of finding in APPLETON’S 
POPULAR SCIENCE MONTHLY much that is helpful in 
making the most of the life we are now living, both 
in private and social affairs. The July number 
opens with a useful lesson on ‘‘ Taxation,” con- 
tained in the experiences of India, which are set 
forth by the Hon. David A. Wells. The strength 
and weakness of our banking system are shown by 
Logan G. McPherson. Prof. W. R. Newbold has 
an article on ‘* Suggestion in Therapeutics,” or the 
influence of the mind in aiding the cure of disease. 
On a related subject is Dr. Douglas Graham’s ac- 
count of ‘‘ Massage in Sprains, Bruises, and Dis- 
locations.” A novel «* System of Polar Exploration ” 
is proposed by Robert Stein, the essential feature of 
which is a permanent station at a place in the Arctic 
regions reached yearly by whalers. 















































